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ACT:

CGujarat Sales Tax Act, 1969-49(2)-Read with Arts. 301,
303(1) and 304(a)-lnposition of tax nust not be such as to
di scrim nate between goods inported fromother States and
simlar goods manufactured within the State-Discrimnation
cannot be supported by reference to Art. 39(b) and (c)-The
proper course to be followed by the Court while striking
down such discrimnatory nmeasures to give effect to the
statutory intention.

HEADNOTE
By availing of its powers under sub-s. (2) of s. 49 of
the Gujarat Sales Tax Act, 1969  to exenpt, in the public

interest, any specified class of sales frompaynent of the
whol e or any part of the tax payable under the Act, the
CGovernment of Cujarat issued two notifications prescribing a
lower rate of tax for goods manufactured within the State as
conpared to simlar goods inported fromoutside the State.
The petitioners, who are nmanufacturing electronic -goods,
including television sets etc., in factories |ocated outside
the State, challenged the validity of these notifications as
violative of Art. 301 of the Constitution. The State
CGovernment contended that the rate of tax was reduced in
order to provi de as incentive for encouraging |oca
manufacturing units and sought to draw support for its
action fromclauses (b) and (c) of Art. 39.

Allowing the Petition and quashing the notifications
af or esai d,
N

HELD: Art. 301 declares that subject to the provisions
of Part XIIl, trade, conmerce and intercourse throughout the
territory of India shall be free. Cdause (1) of Art. 303
prohibits the legislature of a State frommaking any |aw
giving, or authorising the giving of, any preference to one
State or another, or making, or authorising the making of,
any discrimnation between one State and another. The terns
of the prohibition are subject to Art. 304. dause (a) of
Art. 304 provides that the legislature of a State nay, by
| aw, inmpose on goods inported fromother States any tax to
which similar goods nmanufactured or produced in that State
are subject so, however, as not to discrimnate between
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goods so inmported and goods so manufactured or produced. It
is apparent that while a State Legislature may enact a | aw
769

imposing a tax on goods inmported fromother States, as is
levied on sinilar goods manufactured in that State, the
i mposition must not be such as to discrimnate between goods
so inported and goods so manufactured. We do not think any
support can be derived fromthe two clauses of Art. 39 to
justify the reductionin the rate of tax in the case of
goods manufactured locally. Cause (a) of Art. 304 is clear
in meani ng. An exception to the mandate declared in Art. 301
and the prohibition contained in cl. (1) of Art. 303 can be
sustained on the basis of cl. (a) of Art. 304 only if the
conditions contained in the latter provision are satisfied.
[ 770H; 771A-B, 772F- G

FirmA T.B. Mehtab Majid & Co. v. State of Midras &
Anr., [1963] Suppl. 2 S.C. R 435; Atiabari Tea Co. Ltd. v.
The State of Assam and O's., [1961] 1 S.C R 809; The
Autonobil e Transport (Rajasthan) Ltd. v. The State of
Raj asthan & Os., [1963] 1 S.C R 491 and H Anraj etc. v.
CGovernment _of —~Tam | Nadu etc., [1986] 1 S.C.C. 414, relied
on.

(ii) The next question is whether, for the purpose of
ensuring the sane rate of tax between the petitioners and
the local nanufacturers, the | evy of the higher rate of tax
suffered by the petitioners should be  quashed and they be
held entitled to the levy of the lower rate applied to the
| ocal manufacturers, ' or, should the higher rate inmposed on
the petitioners be maintained and the notifications inposing
the lower rate on local nmanufacturers be quashed. The
grievance of the petitioners has arisen only because the
| ocal manufacturers have been favoured by a |ower rate of
tax. The rate levied on the petitioners is the rate
prescribed under s. 7 of the Act. That is the rate applied
generally. It represents the normal standard of |evy. The
lower rate applied to |ocal manufacturers has been applied
by invoking sub-s. (2) of s. 49 of the Act. It represents a
departure from or exception to, the general norm |n cases
such as this, the Court should, when granting relief, choose
the alternative which would give effect tothe statutory
intention. And, therefore, in this case what is called for
is the quashing of the inpugned notifications reserving a
lower rate of tax for local manufacturers. [772H;, 773A- E]

JUDGVENT:

CIVIL ORIGNAL JURISDICTION: Wit Petition No. 1032 of
1986.

(Under Article 32 of the Constitution of India)-.

Soli J. Sorabjee, Ms. S. Ralhan, S. C Dhande and Ms.
Rekha Pandey for the petitioners.

770

V.S. Desai, A.S. Bhasne and Khanwi | kar for ~the
respondents.

The Judgrment of the Court was delivered by

PATHAK, C.J. The petitioners manufacture electronic
goods, including television sets, television cameras and
television nonitors. The factories are |located at Del hi, and
the goods are sold through sales organisations spread al
over India, including the State of Qujarat.

Section 7 of the Gujarat Sales Tax, Act, 1969 provides
for the levy of sales tax on the turnover of sales of goods
specified in Part A Sch. Il appended to the Act. Entry
80A(a) of Part A of Sch. 11 specifies the rate of tax
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applicable to the turnover of television sets. The rate was
15% originally upto 1981, the Entry applied to al
tel evision sets, whether manufactured and sold wthin the
State of @ujarat or inported from outside the State. No
di stinction was nmade between the goods on the basis of the
pl ace of manufacture.

Sub-s. (2) of s. 49 of the Act enpowers the State
Covernment to exenpt, in the public interest, any specified
class of sales frompaynment of the whole or any part of the
tax payable wunder the Act. In 1981, while the rate for
el ectronic goods entering the State for sale therein was
mai nt ai ned at 15% the rate in respect of locally
manuf act ured goods was reduced to 6% by Notification No.
(GHN-51) GST 1081 (S. 49)(109) TH i ssued under sub-s. (2) of
s. 49 of the Act. The Notification introduced a new entry in
the Schedule dealing specifically wth electronic goods
manuf actured in the State of Gujarat. Thereafter in 1986 the
rate of  sales tax in respect of television sets inported
fromoutside the State was reduced from 15%to 10% and for
goods manufactured within the State of sales tax was reduced
to 1% by Notification No. (GHN 22) GST 1086/ (S. 49)(173)-TH
dated 29 March, 1986. ~The petitioner contends that by
lowering the rate of = tax in respect of goods manufact ured
within the State, ‘the State Government has created an
i nvidious discrimnation which is adversely affecting the
free flow of inter-state Trade and commerce, resulting in a
contravention of Article 301 of the  Constitution. It is
pointed out that  a purchaser buying a television set
manuf actured within the State of Cujarat pays about Rs.250
to 300 less for a black and white nmpdel and Rs.750 to
Rs. 1,000 for a colour nodel. It is said that the sales of
el ectroni ¢ goods manufactured by the petitioner have been
prejudicially affected within the State of CGujarat.

Art. 301 of the Constitution declares that subject to

the provi -
771
sions of Part X111 "trade, (comrerce and intercourse

throughout the territory of India shall be free". Cause (1)
of Art. 303 prohibits "the legislature of a State from
maki ng any law giving, or authorising the giving of, any
preference to one State or another, or nmmking, _or
authorising the meking of, any discrimnation between one
State and another, by virtue of any entry relating to trade
and commerce in any of the Lists in the Seventh Schedule".
The ternms of the prohibition are subject to Art. 304, which
provi des: "Notw thstanding anything in Art. 301 or Art. 303,
Legi slature of a State nmay by | aw
(a) inmpose on goods inported fromother States or the
Union territories any tax to which sinlar goods
manuf actured or produced in that State are
subject, so, however, as not to discrimnate
bet ween goods SO i mported and goods SO
manuf act ured or produced; and
(b) inmpose such reasonable restrictions on the freedom
of trade, comerce or intercourse with or within
that State as nay be required in the public
interest:
Provided that no Bill or anmendnent for the
purpose of clause (b) shall be introduced or
noved in the Legislature of a State without
the previous sanction of the President."
It is apparent that while a State Legislature nmay enact a
| aw i mposing a tax on goods inported fromother States as is
levied on sinilar goods nanufactured in that State the
i mposition must not be such as to discrimnate between goods
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so inported and goods so nmanufactured. In the FirmAT.B
Mehtab Majid & Co. v. State of Madras & Anr., [1963] Suppl.
2 SCR 435 this Court was called upon to consider the
validity of Rule 16 of the Madras General Sales Tax Rul es
under which tanned hides and skin inported from outside the
State of Madras were subject to a higher rate of tax then
the tax inmposed on hides and skins tanned and sold within
the State. Referring to its earlier decisions in Atiabari
Tea Co. Ltd. v. The State of Assamand Os.,[1961] 1 S.C.R
809 and The Autonobile Transport (Rajasthan) Ltd. v. The
State of Rajasthan & Os., [1963] 1 SSC R 491 where the
scope and significance of Art. 301 were explained, it
proceeded to observe:
"It is therefore now well settled that taxing | aws
can be restrictions on trade, comerce and
intercourse, if ~they hanmper the flow of trade and
if they are” not what can be termed to be
conpensatory taxes or regul atory neasures.
772
Sal es tax, of the kind under consideration here,
cannot be said to be a neasure regulating any
trade or a compensatory tax levied for the use of
trading facilities. Sales tax, which has the
effect of ~ discrimnating between goods of one
State and goods of another, may affect the free
flow of trade and it will then offend against Art.
301 and will be valid onlyif it comes within the
terms of Art. 304(a).
Art. 304(a) enables the Legislature of a
State to make |aws affecting trade, comerce and
intercourse. It enables the inposition of taxes on
goods from other States if simlar goods in the
State are subjected to simlar taxes, so as not to
di scrimnate between the goods manufactured or
produced in that State and the goods which are
i mported fromother States. This nmeans that if the
effect of the sales-tax on tanned hides or skins
imported from outsideis that the |atter becones
subject to a higher tax by the application of the
proviso to sub-rule of r. 16 of the Rules, then
the tax is discrimnatory and unconstitutional and
nmust be struck down.”
So also in H Anraj v. Government of Tam | Nadu and
Di pak Dhar & Os. v. State of West Bengal & Anr., [1986] 1
S.CR 414 this Court struck down the |evy of tax inposed by
the State of Tamil Nadu on lottery tickets issued by other
States and sold wthin the State of Tanmil Nadu while
exenpting from such levy lottery tickets issued by the
Governnent of Tam | Nadu
In answer to the wit petition, the respondents point
out that the rate of tax was reduced in the case of goods
manuf actured locally in order to provide an incentive for
encour agi ng |l ocal manufacturing units. Reference is made to
cl.(b) and (c) of Art. 39 of the Constitution. W do not
think that any support can be derived fromthe two cl auses
of Art. 39. d. (a) of Art. 304 is clear in nmeaning. An
exception to the mandate declared in Art. 301 and the
prohibition contained in d. (1) of Art. 303 can be
sustained on the basis of cl. (a) of Art. 304 only if the
conditions contained in the latter provision are satisfied.
In the result, the discrimnation effected by applying
different rates of tax between goods inported into the State
of Qujarat and goods manufactured within that State nust be
struck down.
The next question is whether, for the purpose of
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ensuring the

773

same rate of tax between the petitioners and the |oca
manuf acturers, the levy of the higher rate of tax suffered
by the petitioners should be quashed and they be held
entitled to the levy of the lower rate applied to the |oca
manuf acturers or should the higher rate inposed on the
petitioners be maintained and the notifications inposing the
lower rate on local manufacturers be quashed. A perusal of
the record shows that the grievance of the petitioners has
arisen only because the Ilocal manufacturers have been
favoured by a lower rate of tax. So long as the higher rate
of tax inposed on the petitioners was al so suffered by the
| ocal manufacturers, no - conpl ai nt was voiced by the
petitioners. It is the levy of the lower rate on Iloca
manuf acturers that constitutes the substance of t he
grievance. That is borne out by the terms of the relief
specifically clainmed by the petitioners, t hat the
notifications speci fying a | ower rate for | oca
manuf acturers should be quashed. Moreover, the rate |evied
on the petitioners is therate prescribed under s. 7 of the
Act. That 1is the rate applied generally. It represents the
normal standard of levy. The lower rate applied to loca
manuf acturers has been applied by invoking sub-s. (2) of s.
49 of the Act. It represents a departure from or exception
to, the general norm In cases such as this, the Court
shoul d, when granting relief, choose the alternative which
woul d give effect  to the statutory i ntention. And,
therefore, in this case what is called for is the quashing
of the inpugned notifications reserving a |ower rate of tax
for local manufacturers.

Accordingly, the wit petition is allowed and the
Notifications No. (GHN-51) GST 1081 (S. 49)(109) TH dated 23
July, 1981 and No. (GHN22) GST 1086/(S.49)(173) TH dated 29
March, 1986 prescribing a lower rate of tax for 'loca
manufacturers in respect of television sets and other
el ectroni ¢ goods are quashed. The petitioners are ‘entitled
to their costs.

H L. C Petition allowed.
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