http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 1 of 5

CASE NO. :
Appeal (civil) 8595-8596 of 2001

PETI TI ONER
Ms Anrit Agro Industries Ltd. & Anr

RESPONDENT:
Commi ssi oner of Central Excise, Ghazi abad

DATE OF JUDGVENT: 19/03/2007

BENCH
S. H Kapadia & B. Sudershan Reddy

JUDGVENT:
JUDGMENT
Wth Cvil Appeal Nos. 1459- 60/ 2002

KAPADI A, J.

Cvil Appeal Nos. 8595-8596/2001:

These civil appeals are filed by the assessee under
section 35L of the Central Excise Act, 1944 agai nst decision
dat ed 10.9. 2001 passed by CEGAT. The short question which
arises for determination is the classification of ’roasted
peanuts’ and 'noongfali nasala mazedar’ under the Schedul e
to the Central Excise Tariff Act and consequential demand for
duty of excise.

The Appel | ant - assessee manuf act ures nankeens |i ke al oo
bhujia, chhol ey masal a, roasted peanuts and noongfali masal a
mazedar. Appellant clains that all the four itenms fall under
Headi ng 21.08 as Nankeen. The Appel l'ant cl ai ns that
accordingly all the four itens are exenpted vide Notification
No. 4/97-C. E. dated 1.3.1997. In that
decl aration/classification with effect from 1.3.1997, 't hey
declared all the above itenms as nankeens. They relied upon
Headi ng 21.08 which refers to namkeens such as bhujia and
chabena. The Appellant started production of two out of four
itens abovenentioned, nanely, roasted peanuts and noongf al
masal a mazedar only in July and Septenber, 1997
respectively. Prior to the above dates, they were in the
busi ness of manufacturing chhol ey nasal a and al oo bhuji a.

At this stage, we may clarify that the Departnent has
accepted the claimof the appellant that chhol ey masala and
al oo bhujia fell under Headi ng ' nankeen’ under 21.08. The
appel | ant has been given exenption benefit accordingly.
Therefore, in the present civil appeals there is no dispute
regardi ng chhol ey nasal a and al oo bhuji a.

It is the case of the Departnment that roasted peanuts and
noongfal i nasal a mazedar are the two itens which do not fal
under Heading 21.08. It is the case of the Departnment that
Chapter 21 deals with M scell aneous Edi ble Preparations. It is
the case of the Department that chhol ey nmasal a and al oo
bhujia fall under Chapter 21, but not roasted peanuts and
noongfal i nasal a mazedar. According to the Departnent,
roasted peanuts and noongfali masal a nmazedar are the two
items which will fall under Headi ng 20.01 in Chapter 20.
According to the Departrment, Chapter 20.01 deals with
Preparations of Vegetables, Fruit, Nuts and Ot her Edible Parts
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of Plants. According to the Departnent, in the case of roasted
peanuts, the character of a nut remains intact. According to
the Departnment, in the present case, the assessee applies salt
on the peanuts, thereafter, the assessee roasts peanuts which
are then put in a container. Therefore, according to the
Department, in the process of roasting the character of a nut
remains intact. According to the Departnent, a roasted peanut
is a preparation fromthe peanut. Accordingly, the Departnent
sought to classify roasted peanuts under Headi ng No. 20.01.

As regards noongfali masal a mazedar, the sanme test is
sought to be applied by the Departnent saying that an
essential character of noongfali is not |ost even when it is
salted and fried, therefore, according to the Departnent,
roasted peanuts and noongfali masala nmazedar are the itens
cl assifiabl e under Headi ng 20.01.

Havi ng gone through the records and havi ng exam ned
the process undertaken by the assessee, we are in agreenent
with the view expressed by the Tribunal ("CEGAT") regarding
cl assification of roasted peanuts under Headi ng 20.01. The
Tri bunal had adopted a correct test when it says that the
essential structure of the peanut is not changed by the
process of roasting. The assessee nerely applies salt to roasted
peanuts which does not obliterate the essential character.
Moreover, roasting is a process. That process has not been
excluded in Note 1 to Chapter 20. Therefore, roasted peanuts
are covered by Chapter 20. Even according to the Expl anatory
notes of HSN under Headi ng 20.08 ground-nuts, alnonds,
peanuts etc. which are dry-roasted, fat-roasted whether or not
contai ning vegetable oil are the itens which all woul d stand
covered by the said Headi ng 20.08.

According to the appell ant -assessee, roasted peanuts
woul d fall under Chapter 21\ 026M scel 'aneous Edi bl e
Preparations. In this connection, reliance is placed by the
appel | ant on Heading 21.08 which refers to Edible
preparations, not el sewhere specified or included. Learned
counsel in particular also relies upon sub-heading 2108.99 \026
Q her. According to the appellant, roasted peanut falls under
Headi ng 21.01, hence they are entitled to exenption. Learned
counsel for the appellants further submts that in the foll owng
year 1998-99 Chapter Note no. 10 was nodified to include
products commonly known as nankeens, m xtures, bhujia,
chabena or by any other name. According to Chapter Note no.
10, such products shall remain classifiable under sub-heading
2108.99 and, therefore, the appellants were entitled to the
benefit of exenption notification. We do not find any nmerit in
this contention. Firstly, a roasted peanut is not a product
conmonly known as nankeen. |t cannot be conpared to
bhujia. In the case of bhujia, e.g., not only salt “but even
masal a, salt, gramflour are sone of the ingredients which are
used in the preparation of bhujia. Therefore, a roasted peanut
cannot be conpared to a bhujia. Simlarly, a roasted peanut is
not only known in the market as a bhujia or chabena. In the
circunstances, there is no nerit in the contentions raised on
behal f of the appellant-assessee. As stated above, roasted
peanut is also a preparation, however, it is a preparation of
nuts |ike al nonds, peanuts, ground-nuts etc.. They are
products which are prepared or preserved by processes like
roasting. As stated above, roasting is not chilling, it is not
freezing. As stated above, roasting is not one of the
enuner at ed processes in Chapter Note No. 1 to Chapter 20.
Headi ng 20.01 specifically refers to preparati ons of vegetabl es
fruit, nuts or plants. Sub-heading 2001.90 refers to the word
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"Qher’. In the circunstances, we are in agreenent with the
vi ew expressed by the Tribunal that roasted peanut falls under
Chapter 20 and not under Chapter 21.

As regards noongfali nasal a mazedar, the Departnent
has adopted the sane test to say that even in the case of the
said itemthe basic character of moongfali is not altered. This
view is erroneous. W have exami ned the process. In the case
of nmoongfali masal a nazedar, the preparation is very simlar
to bhujia. As stated above, even according to the Departnent
al oo bhujia falls under heading 21.08. In the case of noongfal
masal a mazedar, the principle of predom nance cannot be
applied, particularly in absence of any Section Note or Chapter
Not e propounding the said principle. In this process the
capacity to gerninate is obliterated. Moongfali nasal a
mazedar is the mixture of nmaterial other than the nuts. It is
an oil preparation. It makes use of gramflour (besan). It
under goes the process of deep frying. Wen such a process is
appl i ed one cannot apply the principle of predom nance. The
only difference between al oo bhujia and noongfali nmsal a
mazedar is that in the former case the namkeen is essentially
made of al oo whereas in-the later case it is a nankeen
essentially nade froma pulse (dal). Pulse can be chana,
mal ka, masoor, noong, urad etc.. Al these products are only
known as nankeens in the market. In the circunstances, we
are of the view that noongfali masal a nazedar falls under
Chapter 21. It falls under Heading 21.01, sub-heading
2108.99 and, therefore, the assessee is entitled to exenption.

In the present nmatter, one of the points which arises for

determ nation i s whether the Departnent was entitled to

i nvoke the extended period of limtation. Al though, the courts
bel ow have exami ned the said question, they have |ost sight of

an important fact, nanely, that at the instance of the
Department, the assessee had filed a revised declaration on
19.11.1997, in the circunstances, the show cause notice

dated 5.5.1998 is within six nonths, consequently, the

guesti on of extended period does not arise in the present case.

Accordingly, the appeals are partly allowed with no order
as to costs.

Civil Appeal Nos. 1459-1460/2002
These appeal s are a sequel to the appeal s deci ded today
by us being G vil Appeal Nos. 8595-8596/2001.

In our judgnent in Civil Appeal Nos. 8595-8596/2001,
we have hel d that roasted peanuts unlike noongfali mmsal a
nmazedar is a preparation falling under sub-heading 2001.90 of
Chapter 20. To that extent, we have held in favour of the
Depart ment. Consequently, the question which arises-in
present Civil Appeal nos. 1459-1460/2002 is whether the
price charged by the assessee, in the facts and circunstances
of the case, has to be considered as cumduty price.
Essentially these civil appeals are quantum appeals. It is the
case of the Department in the present civil appeals that al
t hroughout the years the assessee has clained that roasted
peanuts cane under Chapter 21 and, consequently, the said
item stood exenpted from paynent of duty under above
exenption notification dated 1.3.1997. Therefore, according to
the Departnment, all these years the assessee had cleared the
goods on the footing that roasted peanuts were exenpted.
They have filed the requisite declarations/ classifications on
that basis. According to the Department, since the assessee
had cl eared roasted peanuts w thout paynent of duty during
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the relevant years, the quantumof duty is required to be
recomput ed. According to the Departnment, in the normal case
where the assessee does not seek exenption or in cases where
goods are not exenpted, the quantum of duty has got to be
reconmputed on the basis of "cumduty price". According to the
Department, the reasoni ng behind reconputati on based on

cumduty price is that ordinarily the basis for |evy of excise
duty is the nornal price. That nornmal price includes the duty

el ement. Such price is called cumduty price. Therefore, in

such cases, when the quantum of duty is required to be
reconmputed it has to be done on the basis of cumduty price.

In this connection, the lawis well settled as held by this Court
i n Conmi ssioner of Central Excise, Delhi v. Mruti Udyog

Ltd. reported in 2002 (141) E.L.T. 3. In the said judgnment, it
has been held that the sale price realised by the assessee is
the entire price inclusive of excise duty, when the assessee has
by necessary inplication, taken.on the liability to pay all taxes
on the goods sold and has not sought to realise any sone in
addition to the price obtained by it fromthe buyer. In the said
case, it '‘has been held that when the assessee has charged
cumduty price, then in arriving at the assessabl e val ue of the
goods, the element of duty payable has to be excluded. To this
extent, there is no difficulty. However, in the present case, the
Department contends that there is no question of inplication
when t hroughout the rel'evant years the assessee has been
clearing the goods on the basis of the exenption notification of
1997, referred to above, which is not applicable to roasted
peanuts, and, therefore, according to the Departnment, the

above judgnment of this Court in the case of Maruti Udyog Ltd.

has no application to the facts of the present case.

On the other hand, it is urged on behal f of the assessee
that the basis for |evy of excise duty under section 4(4)(d)(ii) of
Central Excises & Salt Act, 1944 is the whol esal e price.
According to the assessee, that price will include the el ement
of duty payabl e because such duty forms part of the
consi deration for sale of the goodsaccording to the terns and
conditions of sale of such goods and, therefore, whenever a
further demand of duty is created against the assessee and
such further demand of duty cannot be passed on to a
customer in view of the stipulations of the ternms and
conditions of sale between the assessee and his custoner, the
original consideration (including duty, ifany) received by the
assessee for sale in whol esal e trade has to be taken as cum
duty price. In this connection, reliance is placed by the
assessee on the judgnent of the Tribunal in Srichakra Tyres
Ltd. v. Collector of Central Excise, Midras reported in
1999 (108) E.L.T. 361

In our view, the above judgnments in the case of Maruti
Udyog Ltd. and Srichakra Tyres Ltd. have no application in
the facts of the present case. In the case of Asstt. Collector of
Central Excise v. Bata India Ltd. reported in 1996 (84)
E.L.T. 164 this Court held that under section 4(4)(d)(ii) of
Central Excises and Salt Act, 1994 the normal whol esal e price
is the cumduty price which the wholeseller has to pay to the
manuf act ur er - assessee. The cost of production, estinmated
profit and taxes on manufacture and sale of goods are usually
i ncluded in the whol esal e price. Because the wholesale price is
usual ly the cumduty price, the above section 4(4)(d)(ii) lays
down that the "value"” will not include duty of excise, sales tax
and other taxes, if any, payable on the goods. It was further
held that if, however, a manufacturer includes in the
whol esal e price any anpbunt by way of tax, even when no such
tax is payable, then he is really including something in the
price which is not payable as duty. He is really increasing the
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profit elenent in another guise and in such a case there
cannot be any question of deduction of duty fromthe

whol esal e price because as a matter of fact, no duty has
actually been included in the wholesale price. It was further
hel d that the manufacturer has to cal cul ate the val ue on

whi ch the duty woul d be payable and it is on that value and
not the cumduty price that the duty of excise is paid.
Therefore, unless it is shown by the manufacturer that the
price of the goods includes excise duty payable by him no
guestion of exclusion of duty elenent fromthe price for
determ nati on of value under section 4(4)(d)(ii) will arise.

In our view, in the facts and circunstances of the case
the judgnent of this Court in the case of Bata India Ltd.
(supra) on principle would apply. Therefore, in the present
case, the assessee will have to show as to how he has
determ ned the value. \Wat the appellant has really done in
the instant case has to be exam ned. Wether the price
charged by himto hi's custoners contains profit elenent or
duty elenment will have to be exam ned. As stated above, this
exam nation is warranted because, in-'the present case, one
cannot go by general inplication that the whol esale price
woul d al ways nean cumduty price, particularly when the
assessee had cl eared the goods during the rel evant years on
the basis of the above exenption notification dated 1.3.1997.

Accordingly, the appeals are allowed and the matter is
remtted to the adjudicating authority for reconputation of
duty on the principles enunerated herei nabove. There will be
no order as to costs.




