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ACT:

Industrial Disputes Act (14 of 1947), ss. 7(3)(d). and 2-
"Judicial Ofice", if includes Ofice of Magistrate-Wit of
Quo Warrant o- 1 nsuance.

HEADNOTE:

Section 7(3) (d) of the industrial Disputes Act  provides
that no person shall be qualified for appointnent as the
presiding officer of a Labour Court, unless he has held any
judicial Ofice for not |ess than seven years. Since 1940
the first respondent held the Ofice of Sub-Deputy Coll ector
and was vested with Magisterial powers. In 1959 he was
appoint the presiding officer of a Labour Court and he gave
an award agai nst the appellant. The appellant ~ questioned
t he appoi ntnment on the ground that the first respondent had
not held ’'judicial office’ for 7 years prior to his
appoi nt nent .

HELD : A Magistrate holds a judicial office. That his dudes
are partly judicial and partly other does not in ~any way
detract fromthe position that while acting as a Magistrate
he is a judicial officer. An office means no nore 'than a
position to which certain duties are attached. A ‘public
office is one which entities a man to act in the affairs  of
ot hers without their appointnent or perm ssion. The office
of a Magistrate is a correct expression in English and in
I aw. The word 'office’ has been applied to Magistrates.
The Judicial Oficers Protection Act, is intended to protect
not Civil Judges al one but also Magistrate. [620 F-621 (.
The functions of a Labour Court are of great public
i nportance and quasi civil in nature. Men of experience on
t he civil side of the law are nore suitable than
Magi strates. Persons enployed on nultifarious duties and in
addition performing sone judicial functions may not truly
answer the requirement of s. 7. For it cannot be denied that




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 8

the expression "holding a judicial office" signifies nore
than discharge of judicial functions while holding sone
other office. The phrase postulates that there is an office
and that office is primarily judicial. 1In this case the
di stinction was unsubstantial because the Magistrate was
holding a fixed position for nineteen years and performng
functions primarily of judicial character. [622 B-D].

Even if there be sone doubt that is to be resolved in favour
of upholding the appointnent on the ground that t he
| egi sl ature itself by s. 9 contenplates t hat such
appoi ntnents should not be called into question. Al t hough
the provisions of s. 9 cannot shut out an inquiry (if there
is a clear usurpation) for purposes of a wit of quo
warranto at least in an. unclear case the intent of the
legislature is entitledto great weight. The H gh Court in
a quo warranto proceedi ng-should be slow to pronounce upon
the matter unless there is a clear infringement of the |aw
[621 D F].

JUDGVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 647 of 1967.
615

Appeal fromthe judgnent and order dated January 5, 1967 of
the Calcutta H gh Court in Appeal fromOiginal Oder No.
1.34 of 1966.

Sachin Chaudhuri, = J. K Ghosh and D. N. Gupta, for the
appel | ant .

S. C. Mazundar and A. K Mtter, for respondent No. 2.

B. Sen, G S. Chatterjee for P. K Bose, for respondent
No. 3.

The Judgnent of the Court was delivered by

Hi dayatullah, C.J. This appeal on certificate arises from a
petition under Art. 226 of the Constitution of India filed
in the Hgh Court at Calcutta by the appellant, the
Statesman Private Ltd. This company prints and publishes
dai ly and weekly newspapers and undertakes general = printing
work at Calcutta. By that wit petition the Conpany asked
for a wit of certiorari against the Second Labour” Court,
West Bengal with a view to quashing an award, 21 Septenber
1960, reinstating one Shei kh Kal oo, one of —its enployees.
The Conpany had di sm ssed the said Kaloo after holding an
i nquiry but t he Second Labour Court order ed his
reinstatement with half wages for the period of his ’'forced
unenpl oynent ’ . The wit petition was heard by B. N
Banerjee J. and by his order, 15 February, 1962, the
petition was granted and the order of the Tribunal was
guashed. The wor kmen who had sponsored the case of ~ Kal oo
appealed in the High Court. During the course of the appea
an application was filed by the Conpany stating “that the
Tri bunal presided over by M. H R Deb was not qualified in
law to adjudicate upon the dispute inasmuch as t he
appoi ntnent of M. Deb was in violation of the provisions of
S. 7 (3) (d) of the Industrial D sputes Act, 1947. On June
16, 1964 by another affidavit the particulars of the
services of M. Deb were stated to show that M. Deb had not
held a "judicial office’ in India for not less than 7 years
and as this was a condition precedent his appointnent was
illegal and the award made by him was a nullity. The
Conpany stated that this was, so held in another nmatter
(Matter No. 120/1961 decided on July 28, 1965 between Shree
Hanuman Foundries v. H R Deb and others. The appeal was
heard and all owed and the order of B. N. Banerjee J. was set
aside but liberty was given to the Conpany, on terms as to
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costs, to anmend the original petition and the |earned Judge
was directed to hear and deternmine the anmended petition

The anmendnent was effected on August 5, 1964. On Septenber
3, 1964 the Divisional Bench in Hanuman Foundries case
delivered judgnent. Two separate judgnents were delivered.
Bachawat J. held that the provisions of S. 7 (3) (d) of the
Industrial Disputes Act were directory while Basu, J. held
them to be mandatory. Bachawat J. also held that even if
t he appoi nt nent

616

of M. Deb was not regular, the doctrine of de facto
det erm nati on by a Court apparently possessed of
jurisdiction applied and the order could not be questioned.
Basu J. held to the contrary. The matter was then referred
to Sinha J. (as he, then was) who held that (a) M. Deb had
not held judicial ~office for 7 years prior to hi s
appointnent; (b) that s. 7 (3) (d) of the Industrial
Di sputes Act was mandatory; (c) a wit of quo warranto nust
therefore i ssue, against him (d) that the de facto doctrine
applied; “and (c) proceedings for awit of certiorari was
collateral and, therefore, not available to quash the award
of M. Deb.

The case of Hanuman Foundries as decided by the Full Bench
was followed in the present wit petition by B. C Mtra J.
on June 6, 1966 and the wit petition was  disn ssed. The

Conpany appeal ed against the judgnent of B. C. Mtra J.
Sinha C J.- and A K Mookerjee J. dismssed the appeal
January 5, 1967 but \,-ranted a certificate and this appea
is the result.

Al though this appeal is quite separate from the Hanuman
Foundries <case, the decision in that case was the one
canvassed before wus. After hearing the argunents . in the

case we are satisfied that the appeal nust fail  on the
ground that M. Deb was conpetent to exercise jurisdiction
and his appointnment cannot be called in question. In this
view of the wmtter the very interesting and | ear ned

di scussion of the de facto doctrine need not detain us and
We express no opinion about it.

The question falls to be considered on the words and /schene
of s. 7 and some other sections. To approach the problem we
may first see some other provisions. The Act is intended to
make provision for the investigation and settlenent of
i ndustrial disputes. Chapter |l names the authorities under
the Act. They are Works, Committee (s. 3), Conciliation
Oficers (S. 4),Boards of, Conciliation (s. 5),  Courts of
Inquiry (s. 6), Labour Courts (s. 7), Tribunals (s. 7A),
Nat i onal Tribunals (s. 7B). Each of these sections
prescribes the qualifications of the persons (fit to be
appoi nted. They are either wholly or partially different as
we shall see presently. Section 7C, however |ays down that
no person shall be appointed to, or continue in, the office
of the presiding officer of a Labour Court, Tribunal or
National Tribunal if (a) he is not an. independent person;
or (b) he has attained the age of 65 years. Section 8 deals
wi th vacancies and then cones s. 9 laying down the finality
of orders constituting Boards etc. W shall read it
presently.

We are concerned with s. 7 which provides for the constitu-
tion of Labour Courts and prescribes the qualifications for
appoi ntnent. The section may be read here

"7. Labour Courts."

617

. L5

(1) The appropriate Government may, by notification in the
Oficial Gazette, constitute one or nore Labour Courts for
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the adjudication of industrial disputes relating to any
matter specified in the Second Schedule and for performng
such other functions as may be assigned to themunder this
Act .

(2) A Labour Court shall consist of one person only to be
appoi nted by the appropriate CGovernnent.

(3) A person shall not be qualified for appointnment as the
presiding officer of a Labour Court, unless-

(a) he is, or has been, a Judge of a Hi gh Court, or

(b) he has, for a period of not less than three years, been
a District Judge or an Additional District Judge or

(c) he has held the office of the chairman or any other
menber of the Labour Appellate Tribunal constituted under
the Industrial D sputes (Appellate Tribunal) Act, 1950, or
of any tribunal, for a period of not |ess than two years; or
(d) he has held any judicial office in India for not |ess
than seven years; or

(e) he has been the presiding officer of a Labour Court
constituted wunder any Provincial Act or State Act for not
| ess than five years."

This matter is covered only by cl. (d) of the third sub-
section. It my, however, be noticed that no specia
qual i fications are prescribed for Wor ks Commi ttees,
Conciliation Oficers, Boards of Conciliation and Courts
of Inquiry such as/areto be found in s. 7 quoted here.
Special qualifications of the nenbers are to be found only
in respect of- Labour Courts, Tribunals  and Nat i ona
Tri bunal s. These ‘are one-nman bodiesand the qualification
of the nenber is stated. |In the case of Tribunals the
qualification is :

"7A. Tribunals.

(1) (2)

(3) A person shall not be qualified for
appointnent as the presiding officer ' of a
Tri bunal unl ess--

(a) he is, or has been, a Judge of 'a High
Court; or

(b) he has, for a period of not Iess than
three years,

618

been a District Judge or an Addi ti ona
Di strict Judge; or

(b) he has held the office of the chairman
or any other nmenber of the Labour Appellate
Tribunal constituted wunder ~the I ndustria
Di sputes (Appellate Tribunal) ‘Act, 1950, or of
any Tribunal, for a period of not 1ess than
two years."

and in the case of National Tribunals the
qualifications are

"7B. National Tribunals.

(1)......
(2)....
(3)...A person shall not be qualified for
appoi ntnent as..the presiding officer of a
National Tribunal unless-
(a) he is, or has been, a Judge of a High
Court; or
(b)...he has held the office of the chairnan
or any other menmber of the Labour Appellate
Tribunal constituted under the | ndustria
Di sputes (Appellate Tribunal) Act, 1950, for a
period of not |less than two years."
The selection thus is nost restricted in the case of
Nati onal Tribunals, and in varying degree less and |ess
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restricted as we pass to Tribunals and Labour Courts. Thus
Nati onal Tribunals can be presided over only by a person who
is or has been a Judge of a H gh Court or has held the
office of the chairman or any other nenber of the Labour
Appel l ate Tribunal for a period of not ,less than two years.
These qualifications do not admit of any ,doubt or exception
since the incunbent’s qualifications are quite 'clearly set
down. In the case of Tribunals the range of selection is
nmade w der by including a District Judge or an Additiona
Di strict Judge, who has held this office for a period of not
| ess than 3 years. The selection is made still wider in the
case of Labour Courts by nmaking conmpetent in addition
presiding officers ,of Labour Courts constituted under any
Provincial Act or State Act for not less than 5 years, and
persons holding judicial office for not less than seven
years. There is, however, no definition of judicial office
and here the difficulty arises.
M. Deb, ‘the incunbent of the office in the present case
had at his back the follow ng career
(a)Sri Hem Ranj an Deb was first appointed on
23rd January 1940 as a Sub Deputy Coll ector on
probati on and- on 24th January 1940 was
appoi nted as Sub-Deputy Collector and Circle

Oficer.

619
(b)...On 1st July 1940 he was vested with,
power of a third class Mgistrate. He was

confirmed in the post of a Sub- Deputy
Col l ector on 23rd January, 1941.
(c)...On 1st July 1950 the said Hem Ranjan Deb
was vested with Powers of° a Second class
Magi strate and on 1st April 1951 he was vested
with powers of a First Class Mgistrate ..
On July 27, 1959 M. Deb-was appointed the
presiding officer-of the Second Labour Court
by Notification No. 3422-1R/ IR 3A-9/59. The
notification read
"In exercise of ‘power conferred by Sub-
sections (2) and (3) of S.T. of the Industria
Di sputes Act 1947 read with S. 7C of the said
Act, the CGovernor is pleased to appoint Hem
Ranjan Deb who is an independent person - and
has not attained the age of 65 years and has
held a judicial office in India for not Iless
than 7 years to be the Presiding Oficer of
the Second Labour Court constituted under the
CGovernment of West Bengal’s notification No.
1727-1 R/ I1 R/ 3A-1/58 dated 26th April 1958  vide
Shri Pr obodh Chandr a Maitra (Cal cutta
Gazettee, 6th August 1959)".
The notification took into account the provisions.of S. 7C
already analysed by wus and also declared that 'he was
qualified wunder s. 7 (3) (d). CGover nirent apparently
considered the office held by himfrom January 23, 1940 to
July 27, 1959 as a judicial office necessary for
appoi nt nent . Since, the period for which he held his
earlier office is well in excess of 7 vyears the only
guestion is whether it was a 'judicial office . If it was
then wundoubtedly M. Deb was qualified. If there be a
di spute then the matter falls to be considered. In doing so
we nust take into further account the provisions of s. 9 of
the Act as substituted by the Industrial Disputes (Arendnent
and M scel | aneous Provisions) Act, 1936 (36 of 1956). That
amendi ng Act also recast S. 7 in its present formand added
ss. 7A, 7B and 7C. Section 9 may now be read but it is not
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necessary to read beyond the first sub-section
"9, Finality of orders constituting Boards, etc.
(1)...No order of the appropriate Governnent
or of the Central Government appointing any
person as the chairman or any other nenmber of
a Board or Court or as the Presiding officer
of a Labour Court, Tribunal or Nat i ona
Tribunal shall be called in question in any
manner; and no act or proceeding before any
Board or Court shall be called in question in
any manner on the ground nerely of t he
exi stence of any vacancy in, or defect in the
constitution of, such Board or Court."
L7 Sup.Cl/68-15.
620
It my be noticed that the first part refers to the
appoi ntnent of any person as the chairman or any other
menber of ~a Board or Court or as the presiding officer of a
Labour | Court,  Tribunal or National Tribunal. The second
part deals with Board or Court and 'in view of the
definition of “Board” 'and "’ Court’ in s. 2(c) and (f) refers
to a Board of conciliation or Court of Inquiry constituted
under the Act. Wth these we are not concerned and the
second part of s. 9, therefore-' has no bearing although in
the H gh Court that part al one was considered and the first
part ignored.
Now the points for us to decide are, first whether M. Deb
held a ’'judicial office’ and next even if our Opinion be
that he did not can we declare hi's appointnment to be invalid
when s. 9 prohibits the calling in question of an
appoi nt nent by Governnent ? Before we deal with these points
in the, light of the argunments addressed to us, we rmay say a
few words about how these points were viewed by the High
Court.
Banerjee J. who first heard the Hanuman Foundries case nade

a distinction between ’judicial -office’ and "judicia
function’ and cane to the conclusion t hat al t hough
magi strates Performjudicial functions, they could not be
said to hold 'judicial office’ . Bachawat J., di'stinguished
between ’'judicial office’ and ’judicial service. He

referred to the provisions of the Constitution bearing upon
the appoi ntnent of Judges of the Hi gh Court and the District
and subordinate courts, where these expressions occur and
denonstrated the difference. In his view nmagistrates could
be said to occupy judicial office, but they did not _belong
to judicial service. The approach of Sinha and Basu JJ.,
was the same as that of Banerjee J., although the matter was
stated with great el aboration and copi ous references to. the
Crimnal Procedure Code, and English and Anerican cases, and
text books.

It is not necessary to go over this field. Al | earned
Judges seemto agree that a magistrate exercises judicia

functions. This does not adnmit of any doubt and no reasons
are required. That his duties are partly judicial —and
partly other does not in any way detract fromthe position
that while acting as a magistrate lie is a judicial officer

The dispute, therefore, really reduces itself to this : Does
the nmgistrate hold an "office". An office neans no nore
than a position to which certain duties are attached.
According to Earl Jowitt’s Dictionary a public office is one
which entitles a nman to act in the affairs of others w thout
their appoi ntnent or pernission. The 'office of a
nmagi strate’ is a correct expression in English and in |aw
Indeed the well-known nmaxi mof Coke on Littleton (234a)
of ficia magi stratus non debent-esse venalia (the offices of
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a magi strate ought not be saleable) clearly brings out that
the word office can be, applied to magistrates. Thus

621

there may be an office of a judge (officii judicis) which in
ecclesiastical law at least was said to be pronmpted when
crimnal proceedings were taken. But there may be also the
office of a magistrate. Cicero in his De Legibus and De
officiis makes no difference between a nagistratum and a
judex. His fanmous saying Magi stratum | egem esse |oquentem
| egem aut em mut um nagi stratum (The Magi strate is a speaking
law, but the lawis a silent nagistrate) was intended to
apply to all judges of all kinds. The word ’'office has been
appl i ed to mmgistrates by Tacitus, Ovid and ot hers.
Bachawat J. has given many references to bear out the
nmeani ng we have given and has very -pertinently pointed out

that the Judicial Oficers Protection Act , is intended to
protect not Civil Judges al one but also Magistrates. The
di stinction between judicial function and judicial office in
this context is artificial and unsubstantial. W agree with
Bachawat J., that a magistrate holds a judicial office.

Once this is so held the appeal nust fall. But we cannot

overl ook the fact that even if there be sone doubt that is
to be resolved in favour of uphol ding the appoi ntment on the
ground that the Legislature itself contenplates that such
appoi ntnents shoul'd not be called into question. Al t hough
the provisions of s. 9 cannot shut out an inquiry (if there
is a clear wusurpation) for purposesof a wit of quo
warranto but at least in an unclear case the intent of the
legislature is entitled to great weight. The  Legi sl ature
has created the conditions of appointment and with its |ast
voi ce his shut out inquiry. The provisions of s. .7 (3) (d)
therefore, are not so absolute as to be wholly mandatory in
the sanme, way as the provisions of other clauses are since
they admit of no doubt, and therefore do not | require

construction. The Hi gh Court 1] a quo war r ant o
proceeding should be slowto pronounce wupon the natter
unless there is a clear infringement of the |aw. If a

station naster were appointed we can readily question the
appoi nt nent but when a person exercising judicial® functions
i s appoi nted one cannot be too astute to say that the person
does not hold a judicial office when.it must at |east be
conceded that he holds ,in office of some kind. Nor does
the argunent that magistrates will claimto be appointed
Judges of the High Court need detain us. The schene  of
Chapter V of Part VI of the Constitution its own affect on
the nmeaning of the expressions ’judicial office’ and
"judicial service'. In any case the use of  the same
expression in any other enactnent not in pari  materia can
have no bearing upon the Industrial D sputes Act. and /vice
versa. In the Constitution these words nmust bear the
meani ng which the context dictates and in that connection
the history of appointment of Judges cannot be overl ooked.
Lest our rmeaning be extended by Government to cases un-
deserving of saving under S. 9, we wish to make it clear
that the

622
intention of the Legislature really is that men who can be
described as independent and wth sufficient judicia

experience nust be selected. The nention of High Court
Judges and District Judges earlier in the same section
indicates that ordinarily judicial officers fromthe civi

judiciary nust be selected at |last so long as the separation
of judiciary fromthe Executive in the public Services is
not finally achieved. The appointnent of a person from the
ranks of civil judiciary carries with it an assurance which
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i's unique. The functions of a Labour Court are of great
public inmportance and quasi «civil in nature. Men of
experience on the civil side of the law are nore suitable
than Magistrates. Persons enployed on nultifarious duties
and in addition perform ng sonme judicial functions, may not
truly answer the requirenent of s. 7 and it may be open in a
guo warranto proceeding to question their appointnent on the
ground that they do not hold essentially a judicial office
because they prinmarily performother functions. For it
cannot be denied that the expression "holding a judicia
of fice" signifies nmore than discharge of judicial functions
whi | e hol di ng sone other office. The phrase postul ates that
there is an office and that that office is primrily
judicial. Ofice neans a fixed position for performance of
duti es. In this casethe ‘distinction was unsubstantia
because the Magistrate was holding a fixed position for
nineteen years and performng functions primarily of a
judicial character. The case was not fit for interference
by a wit in view of the provisions of s. 9 of the Act.

In the 'result we are of opinion that the judgment under
appeal is_ right although the, reasons justifying t he
conclusion 'are different from those accepted by the
Di vi sional Bench fromthe--earlier case of the same Court.
The appeal fails and will be dism ssed with costs.

Y. P. Appeal dism ssed
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