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G vil Appeal No. 5086 of 1994

This appeal i's directed against the order made by the
Central Administrative Tribunal, Bonbay Bench [hereinafter
referred to as ‘the Tribunal’] on Novenber 5, 1993 in O A
No. 286/92. Respondents Nos. 3 and 4 filed an application
O A No. 286/92 before the Tribunal. The pleadings raised
in the application, briefly stated, are as under.

The respondents were directly recruited through the
Union Public Service Conmission as ~Assistant Executive
Engi neers (Electrical) Cass | in the M nistry of
Conmuni cations, while respondents Nos. 3 to 5 before the
Tribunal were recruited as Assistant Engineers (Electrical)
Cass 11 and both the applicants and the other respondents
were subsequently pronmpted on ad hoc basis and thereafter
they were regularised as Executive Engineers (Electrical).
The two respondents were aggrieved by the letter sent on
February 6, 1992 which was acconpani ed by a seniority 1list
of the Department of Tel econmuni cati ons whereby the ad hoc
services rendered by respondents 3 to 5 before the Tribuna
as Executive Engineers from May 25, 1977, February 21, 1982
and April 16, 1982 respectively being treated as regular
services and counted for the purpose of seniority in~ that
grade and proposed to re-fix that positionin the fina
seniority list of Executive Engineers as on April 1, 1985
and thus the applicants before the Tribunal being pushed
down in the seniority list.

There are two channels of recruitnent under the
rel evant recruitment rules and pronotions to the post of
Executive Engineer are to be made from two categories,
nanel y, Assistant Executive Engineer Class | with five years

regul ar service on seniority-cumfitness basi s
(non-selection) in the 2/3rd quota and the other being
Assi stant Engineer Class Il with eight years regul ar service

on seniority-cumnerit basis (selection nethod) in the 1/3rd
guota selection being made by the Departnental Pronotion
Conmittee with a nenber of the UPSC as Chairman

The stand taken by the applicants before the Tribuna
is that while regular pronotions to the grade of Executive
Engi neers fromthe Assistant Executive Engineers cadre was
made regularly from 1976. However, the seniority in respect
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of Assistant Engineers Class Il was not finalised till
Novermber 1987 in view of certain disputes inter se the
pronmotees in the cadre. The D.P.C. thereafter selected
from the category of Assistant Engineers Class Il in a

neeting held only in May 1988 when the D.P.C. selected the
appel l ants for the vacancies belonging to their quota for
the vyears 1977 to 1982. The appellants had thus worked for
long period varying from 6 to 11 years in the post of
Executive Engineer on ad hoc before the D.P.C. could neet
for finalising regular pronotion. The revision of the
seniority |list which was chall enged before the Tribunal, it
was submtted, was only a corrective action though belated
to render justice to the affected persons and is in
conpliance of the judgnent of the Madras Bench of the
Tribunal dated OCctober 12, 1990 in OA No. 113/ 89
directing disposal of the representation regarding the
seniority of oneof the appellants. It was further nade
clear /inthe said direction that it has to be decided after
taking into account the decision of the Principal Bench of
the Tribunal in N N Chakraborty case in OA No. 978/87
and of this Court in Direct Recruit Cass |l Engineering
Oficers’ Association v. State of Maharashtra & Ors., 1990
(2) SCC 715. After noticing several decisions of this Court
and of the Tribunal, it was held that under the statutory
recruitnment rules/ pronotions to the /'post of Executive
Engi neer were to be nade from anpong the Assi stant Engi neers
d ass I with ei ght years r equl ar service on
seniority-cumnerit by selection method in the 1/3rd quota
and admttedly the appellants were pronoted on ad hoc basis
as Executive Engineers on different dates mentioned earlier
The relevant appointnents were purely tenmporary and on ad
hoc basis and were for a limted duration and it was also
made cl ear that services on ad hoc basis will not confer any
claim in the matter of seniority, confirmation, etc. Thus
it was noticed that the ad hoc prompbtions were nade in
admi ni strative exigencies since seniority lists of Assistant
Engi neers could not be finalised in view of pending
litigation and, therefore, the D.P.C. neeting for regular
sel ection could not be arranged.  Non- selection ‘for a
sel ection post can hardly be considered to be ~a mnor
procedural deficiency and, therefore, the Tribunal concl uded
that selection was not by a competent D.P.C.——and the ad hoc
pronotion was itself for a limted time and, therefore, does
not fulfil the conditions nmentioned in the decisionin State
of West Bengal & Ors. v. Aghore Nath Dey & Ors.., 1993 (3)
SCC 371. The Tribunal is of the view that ad hoc service to
count for seniority must be rendered continuously till the
date of regularisation for 15 years or nore and, therefore,
it held that the appellants could not take advantage of the
ad hoc pronotions made purely as a stop gap arrangenent and
it is only in special circunstances such ad hoc- service
could be counted for purpose of seniority as noticed in some
of the decisions of this Court. Consequent |y, t he
application filed by the contesting respondents was allowed
and it was declared that the appellants were not entitled to
count their ad hoc service in the post of Executive
Engi neers (Electrical) for seniority, confirmation,
pronotion, etc.

It is contended before us that regular pronotions from
Executive Engineers, which is a feeder cadre, to the grade
of Superintendi ng Engi neer could not take place i mediately
and four vacancies of Superintendi ng Engi neers had arisen by
the time the neeting of DP.C. was held on October 17,
1984. Strong reliance was placed on the counter affidavit
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filed before the Tribunal which is to the following effect
.- "The first two points after Point No. 7 of seniority
list dated 10-4- 85 thus, go to the officers pronoted from
the rank of AEE(E) and SL No. 10 goes to the officer
promoted fromthe rank of AE(E). A point was left blank in
seniority list to acconmpdate an officer promoted from G oup

B. This was erroneously shown as SI No. 9 instead of SL
No. 10. This mistake has later on been rectified. The
applicant cannot presune that in the selection process, he
will find the top nost position on the panel. The DPC
chaired by a Menber of UPSCw Il draw a select panel

according to statutory Recruitnent Rules.™

Appel lant No. 1 clained that he was assigned top nost
position by the D.P.C held on May 13, 1988 but the
provisional seniority list dated January 12, 1989 did not
reflect” his position and in those circunstances he sought
perm ssion to withdraw the pending application with |liberty
to file'a fresh application.. So far as appellant No. 2 is
concerned, he filed an O A before the Madras Bench of the
Tribunal claimng seniority fromthe year 1982 when he was
promoted on ad hoc basis to the grade of Executive Engi neer
(Electrical). The Tri bunal rejected the contention raised
by the Departnent that he is deened to be on regular basis
only with effect fromMay 13, 1988 when the D.P.C net .
Since the seniority list dated January 12, 1989 was only
provisional the Tribunal directed appellant No. 2 to rmake
anot her representation to the Depart ment whi ch t he
Department was directed to dispose of in _accordance wth
I aw. Pursuant to this direction given by the Madras Bench
of the Tribunal it is stated that the seniority had to be
re-fixed and, therefore, it is contended that inasnuch as
they had rendered service for a long period at any rate in
hi gher cadre and their pronotions having been subsequently
regul ari sed ought to be treated as giving themseniority in
the matter.

The stand taken by the contesting respondents i's that
under the relevant rules the D.P.C . should be headed by a
menber of UPSC which was not done in the case of the
appel lants at the time of their ad hoc —appointnent — and

appel l ant  No. 1 was duly considered in 1978 and was not
found suitable and for that reason his nane did not figure
in the selection list and there was no additional quota

vacancy in the grade of Executive Engineer (Electrical)
meant for group B cadre officers upto 1985. " As a matter of
fact, B.V. Ramananurthy, who is admttedly senior to both
the appellants, was only regul ari sed on June 28, 1985 'with
effect from April 1, 1975 as he canme under the purview of
cl ause 4C of anended rul es published on Septenber 22, 1984.
Since the appellants herein were not covered under clause 4C
of amended rules 1984 and al so additional quota was not
avail able as such, they could not be regularised prior to
1985. The Tribunal has taken note of the fact that the ad
hoc pronotions given to the appellants were not de hors the

rul es. It was contended that there were four vacancies
agai nst Assistant Engineers’ quota but Department had
informed the D.P.C to fill two vacancies from direct
recruitnent and the D P.C accordingly selected K

Subramani an and T.Mhan Rao though B.V. Ramananurthy and
the first appellant were also eligible and vacancies were
exi sting they were not regularly pronpoted by W ong
interpretation of rules and separately reserving t wo
vacancies for pronpbtee cadre. Such provision is not
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existing in recruitnment rules and the petitioners are the
initial constituents in Assistant Engineer (Electrical)
grade and are much above pronotees in the Assistant Engi neer
(Electrical) seniority list. There was considerable delay
in the introduction of initial constitution clause and the
same was published only in 1984 after a gap of 9 years and
cane into force with effect from April 5, 1975 The
Screeni ng Conmittee was thereafter convened by t he
Department on August 16, 1985 and appellants and officers,

including B.V. Ramananorthy and several other officers,
were promoted on the dates indicating against their names.
Appel | ant  No. 1 and R Ravindran were not included as

initial constituents since they neither conpleted eight
years of service nor on ad hoc before April 5, 1975. Their
promotions fall under mai ntenance clause 4A and 4B of
amended rules 1984. They, however, forned the initia
constituents in Assistant Engineer (El ectrical) or Assistant
Executive  Engi neer (Electrical) cadre separately. On that
basis it ‘was contended that the seniority list published is
in order.

The Union of India has also filed two appeals - one
(Gvil Appeal No. 3018 of 1997) arising out of judgnent
dated June 27, 1996 in OA No. 108/96 passed by the
Madras Bench of /the Central Adm nistrative Tribunal and
other (G vil Appeal No. 5081 of 1994) -against judgnment and
order dated Novenber 5, 1993 passed by the Tribunal in O A
No. 286/92. In OA No. 108/96 the Mudras Bench of the
Central Admnistrative Tribunal merely followed the judgnent
of the Tribunal which s under appeal before us in GCivi
Appeal No. 3018 of 1997.

There is another dinmension to the case by reason of
the introduction of the Rules called "The Posts & Tel egraphs
Cvil Engineering (Electrical Cazetted Oficers) Recruitment
(Amendrent) Rules, 1984", which were given retrospective
effect fromApril 5, 1975. It is explained that the reason
for introduction of these Rules is that for recruitnment to
the various posts in the Electrical Branch of the Cvil Wng
of the Posts & Tel egraphs Departrment, the rules of
recruitnment were published on the April 5, 1975. ~Prior to
comencenent of the said Rules, there were officers who had
joined directly as Assistant Executive Engi neer (Electrical)
through the Conbi ned Engi neering Services Examination held
by the Union Public Service Conmi ssion. Those who had cone
on deputation fromC P.WD. were also deened to have been
regularly appointed in the Posts & Tel egraphs ~Depart nment
pursuant to a decision of the H gh Court of Allahabad. . Sore
of the officers were pronoted to the higher grades on ad hoc
basi s. In order to ensure that these officers ~are not
deprived of the service rendered by them before comencenent
of the rules, it was proposed to incorporate retrospectively
a provision for initial constitution of these ' posts.
Therefore, though the rules were anended by a notification
issued on April 22, 1984 published in the Gazette of India
and it was given retrospective effect but the purpose of
giving retrospective effect to the provision relating to the
initial constitution of these posts would not prejudicially
affect the interests of any person already in service. It
is in this background, it is contended before us, that the
cases of the appellants could not be considered to the post
of Superintendent Engi neers although they were functioning
as the Executive Engineers without determining their
position in the initially constituted cadre and that could
be done wth reference to the rules, as anended in 1984
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which cane into effect fromApril 5, 1975. Though there my
have been sone delay and conplications arising thereto there
is another factor which needs to be considered in these
cases. The case of the 1st appellant was considered by the
Departmental Pronmotion Committee in which Air Marsha

T.S.Virk was present on behalf of the UPSC and who presided
over that nmeeting for selection of officers for officiating
pronotion to the grade of Executive Engineer (Electrical)
and it was noticed that out of four vacancies, two vacancies
are to be filled by pronotion of direct recruit Assistant
Engi neer (Electrical) and the remaining two vacancies were
kept reserved for the promotion of Assistant Engineer
(Electrical). As no officer was avail able for consideration
at present and the Conmittee accordingly considered the 4
eligible officers and assessed them Vhile K Subranmani an

T. Mohan Rao and B.V.Rammamurthi were found to be ‘very
good’, the 1st appellant was assessed to be only ‘good

This was recorded in the mnutes of the neeting of the
Departnental Pronmption Committee held on June 2, 1978 in the
office ~of “the UPSC. Thereafter, in the mnutes of the
neeting of the neeting of the Departnental Pronot i on
Conmittee held on May 13, 1988, the 1st appellant was found
to be ‘very good’ for the year 1977 as an Executive Engi neer
(Electrical) Goup A It is in these circunstances, it is
to be considered whether the case of the 1st appellant could
have been considered earlier to the date he was found fit to
be pronoted. The initially constituted cadre is of the date
April 5, 1975 and on that date the 1st appellant had not
been considered for  pronotionto the post of Executive
Engi neer and he was found fit to be pronoted as  Executive
Engi neer only with effect from 1977, i.e., muchlater to the
promul gation of these rules. Reliance has been placed on
the decision of this Court in Direct Recruit Cass Il
Engi neering Oficers’ Association [supral]. That is a case
where the quota rule between the direct recruits and the
promotees had broken down and the appointnments were rmade
from one source in excess of theiquota, but were nade after
following the procedure prescribed by the rules” for the

appoi nt nent ; therefore, it was held that the  appointees
should not be pushed down bel ow the appointees from the
other source inducted in the service at a |ater date. I'n

that case the direct recruits were not available in adequate
nunber for appointnent and appropriate candidates in the
subordinate rank capable of efficiently discharging the
duties of Deputy Engineers were waiting in their queue. The
devel opnent work of the State pre-enptorily required
experienced and efficient hands and in that situation the
State Governnent took a decision to fill up the vacancies by
pronotion in excess of the quota, but only after subjecting
t he officers to the test prescribed by the rul es.
Therefore, 1in those peculiar conditions certain directions
had been given by this Court inasnmuch as the rigours of the
guota rule having been neutralised and the seniority being
dependent on continuous officiation, the seniority so fixed
woul d not be defeated by the ratio fixed by the rules. It
is difficult to appreciate as to howthe principle stated in
that case could be extended to the case of 1st appellant in
the present case as the quota rule had not broken down in
any manner nor is there any material before the court to
show that he has not been duly considered by the
Departnental Pronotion Conmittee before appointnment to the
hi gher grade. Again in the case of State of Wst Bengal &
Os. vs. Aghore Nath Dey [supra] the same question arose.
In that <case it was noticed that when reckoning seniority
the length of the service may be a relevant factor. |If the
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ad hoc selection is followed by regular selection, then the
benefit of ad hoc service is not admissible if ad hoc

appointnent is in violation of the rules. |If the ad hoc
appoi ntnent has been nmade as the stop gap arrangenent and
wher e there was a procedural irregularity in making

appoi ntnents according to rules and that irregularity was
subsequently rectified, the principle to be applied in that
case was stated once again. There is difficulty in the way
of the appellants to fight out their case for seniority
should be reckoned by reason of the Iength of the service
whet her ad hoc or otherw se inasnuch as they had not been
recruited regularly. As stated earlier, the appellants were
regularly found fit for pronotion only in the year 1977 and
if that period is reckoned their cases could not be
considered as found by the Tribunal. The view expressed by
this Court in these cases have been again considered in the
decisions in Dr. Anuradha Bodi & Os. V. Muni ci pa
Corporation of Delhi & O's., 1998 (5) SCC 293; Keshav Deo &
Anr . V. State of UP. & Os., 1999 (1) SCC 280; Maj or
Yogendra ' Narain Yadav & Os.. v. Bindeshwar Prasad & Os.,
1997 (2) SCC150; |.K _Sukhija & Ors. v. Union of India
& Os., 1997 (6) SCC 406; Governnent of A P. & Anr. V.
Y. Sagar eshwara Rao, 1995 Supp. (1) SCC 16, but all these
decisions do not point out that in case the pronotions had
been nmde ad hoc /and they are subsequently regularised in
the service in all the cases, ad hoc service should be
reckoned for the purpose of seniority. It is only in those
cases where initially they had beenrecruited even though
they have been appointed ad hoc the recruitment was subject
to the sanme process as it had been done in the case of
regul ar appointnment and that the same was not a 'stop gap
arrangenent . That is not the positionin the present cases
at all. Therefore, we are of the view that concl usions
reached by the Tribunal appear to us to be correct and cal
for no interference. However, we make it clear, as noticed
earlier, that while amending the rules of recruitnent in the
1984 all those who are already in service will be borne in
mnd in adjusting the seniority anpongst the pronotees inter
se and suitable adjustnments coul d be nade and so far as the
direct recruits are concerned, their cases will go by their
quota rule and the view taken by the Tribunal in this regard
cannot be taken exception of.

Appeal s stand di sm ssed accordingly.




