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ACT:

Code of Cvil Procedure and Order XXI rule  29-Construction
of - - Executi on Court’s jurisdiction to grant st ay of
proceedi ngs where decree has been granted by another court-
Condi tions for exercise of power - under rule.

HEADNOTE

The respondent obtained a noney decree agai nst t he
appel lants front .the court of the Subordi nate Judge, Gaya
exercising Small Cause Court jurisdiction. The decree was
transferred for execution to the Court of Minsif/  1st at
Gaya. The judgnent-debtors filed a Title Suit in the /court
of Minsif 1st for setting aside the decree passed by the
Small Cause Court on the ground that it was fraudul ent,
illegal and without jurisdiction. The appellants-also filed
two petitions before the Mnsif-one for—an injunction
agai nst the respondent restraining her fromproceeding wth
execution and the other 'for staying the further proceedings
in the execution case under Order XXI Rule 29 C.P.C. The
Munsi f issued ex-parte orders. on the two applications on
the same day nanely May 11, 1962. The injunction was
recalled on June 2, 1962 because the requisites were. not
filed for issue of show cause notice to the respondent. The
respondent decree holder who was not aware that there were
two ex-parte orders inforned the executing court on Apri
10, 1963 that the order of stay passed in the Title Suit had
been recalled for non-filing of the requisites and ' prayed
for proceeding wth the execution. The executing court
t hereupon passed an order vacating the order of stay and
calling wupon the respondent decree bolder to take further
st eps. In due course the property in dispute was attached
and sale proclamation was issued. The appellants filed an
objection in the Court of the Munsif in the pending Title
Suit requesting the court to clarify whether the order of
stay made by it on May It, 1962 was still subsisting or not.
The court held the order to be subsisting since it had not
been w thdrawn but nade it conditional on deposit of a
security of Rs. 550 in the execution case. The executing
court was informed about this order and in due course the
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executing court fixed 5th August 1963 for furni shing
security. Since the security was not deposited by that date
the property was sold on 6th August 1963 under the pro-
clamation already issued. It was purchased by the decree-
hol derrespondent with the perm ssion of the court. On  an
application by the appellant judgnent-debtors under s. 47 of
the Code of CGivil Procedure the Miunsif set aside the sale as
illegal on the ground that the proclamati on of sale had been
i ssued when the stay of execution was still in existence
The ' Subordi nate Judge upheld the order. |In second appea
the Hi gh Court held that the Munsif was inconpetent to stay
execution of the decree and therefore the sale was |[egal
The sale was held valid on the further ground that the
security was not deposited by the due date. In appeal by
special leave to this Court it was contended on behalf of
the appellants that- (i) the Property had been sold for
paltry sumand this by itself sufficient to show that the
sale was liable to be set aside; (ii) the Hgh Court was
wong in holding that the order of stay was not passed by a
conpet ent' Court.

Di sm ssi ng the appeal

1023

HELD: (i) The first, contention was not open to the
appel l ants on the materials on record. The application made
to the executing court in the present case by the judgnent-
debtors was not one under Order XXI rule 90 C.P.C. Had it
been the case that on account of fraud or materi a
irregularity in conducting the sale;, the sale required to be
set aside, evidence would have been led on the point and
there woul d have. been a clear finding as tothe substantia
i njury. The judgnents of all the three courts proceed
entirely on the basis that the application was one under
section 47 C. P.C. and not under Oder XXI- Rule 99 CP.C

They do not deal with the question of material irregularity
or fraud in the conduct of the sale, nor do they deal  wth
the injury caused to the judgnent-debtors. The only
guestion which was agitated before the courts was whether
the sale was illegal in view of the fact that the ~‘execution
proceedi ngs had taken place during the existence of a stay
i ssued by a conpetent court. It was also conmon ground that

the stay issued by the Munsif was an. Order passed under
Oder XXI Rule 29 C. P.C. The Hi gh Court held that factually
there was no stay, when the execution proceedi ngs ended and
further that the Munsif was not conpetent to grant the stay.
[ 1025G 10260
(ii) For a stay to be granted under Order XXl rule 29 it is
not enough that there is a suit pending by the  judgnent-

debtor, it is further necessary that the suit nust be
against the holder of a decree of such court. The ~ wor ds
"such court’ are inportant. 'Such Court’ neans in the

context of that rule the court in which the suit is pending.
In other words the suit nust be one not only pending in that
court but al so one against the holder of a decree of ' that
court. That appears to be the plain nmeaning of the rule.
[1027G H]

it is true that in appropriate cases a court may grant an
i njunction against a party not to prosecute a proceeding in
sone other court. But ordinarily courts, unless they
exerci se appellate or revisional jurisdiction do not have
the power to stop proceedings, in other courts by an order
directed to such courts. For this specific provisions of
| aw are necessary. Rule 29 clearly shows that the power of
the court to stay execution before it flows directly from
the fact that the executionis at the instance of the
decree- hol der whose decree had been passed by that court
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only. If the decree in execution was not passed by it, it
had no jurisdiction to stay the execution. This is also
enphasised by rule 26. 1In the present case the decree

sought to be executed was not the decree of Minsif 1st
Court, GCaya but the decree of the Subordinate Judge, Gaya
passed by him in exercise of his Snmall Cause Court
jurisdiction. It was, therefore, obvious .that the order
staying execution passed by the Minsif, Gaya would be
i ncompetent and without jurisdiction. [1027H 1028C]

Nar si dad Nat hubhai Vohra v. Manharsing Agarsing Thakor
XXXI'l'l Bonbay Law Reporter, 370 distinguished

I navat Beg v. Unrao Beg; A.1.R 1930 All. 121 approved.
Sarada Kripa v. The Comlla Union Bank; A l.R 1934 Cal. 4
di sapproved with the observation that the Calcutta High
Court bad wongly takenthe decision of the Privy Council in
the Maharaja of Bobbill’s case to nean that on transfer of a
decree, the original court had ceased to have jurisdiction
by virtue of s. 37 C.P.C., the Court further observing that
in the present case the Subordinate Judje’'s Court was in
exi stence and it wul d have been the only court in which the
Smal | Cause Suit coul d have been filed and not the court of
Munsi f, Gaya.

Mahar aj ah of Bobbili v. Narasarajupeda Srinhulu; 43 |ndian
Appeal s 238 expl ai ned.

1024

Jang Bahadur of Upper India; 55 Indian Appeals 227, Long V.
Jagwnl al ; 50 Bom 439, Krishtokishore Dutt v. Rooplal Dass";
8 Indian Law Reports, Cal. 687, Masrab Khan  v. Dehnath
Al.R 1942 Cal. 321, Ms. Khemachand v. Ranbabu; A Il.R
1958 M P. 131, Raghvender Rao v. Laxm narasayya A.l.R 1962
Mysore 89, Sohan Lal v. Rajmal; A l1.R 1963 Raj. 4 and
MP.L. Chettyar firmv. Vanappa; A |l.R 1936 Rangoon 184,
referred to.

JUDGMVENT:
The Judgrment of the Court was delivered by
Pal ekar, J. This is an appeal by special |eave. The res-

pondent Bhuneshwari Devi obtained a noney decree agai nst the
appellants in S.C.C. Suit No. 107/95 of 1939 in the court of
the Subordinate Judge, Gaya exercising Small  Cause Court
jurisdiction. At the instance of the decree holder the
decree was transferred for execution to the court of Minsif
1st at Gaya as the decree holder wanted to proceed against
t he i movabl e property of the judgnent-debtors. The
judgrment -debtors filed Title Suit No. 104/67 in the court of
Munsif 1st at Gaya for setting aside the decree passed by
the Smal| Cause Court on the ground that it was fraudul ant,
illegal and without jurisdiction’. After filing the suit
the appellants filed two applications in the court- of the
Munsi f - - one for an injunction against the r espondent
restrai ning her from proceeding with execution and the ot her
for staying the further proceedings in the execution case
under Oder XXl Rule 29 CP.C. Two ex-parte orders were
passed on the sane day nanely May 11, 1962. Since the
appellants did not file any requisite for issue of show
cause notice to the respondent, the injunction was recalled
on June 2, 1962. The respondent decree hol der who was not
aware that there were two-exparte orders inforned the
executing court on April 10, 1963 that the order of stay
passed in Title Suit No. 104/1962 had been recalled for non-
filing of the requisites and prayed for proceeding with the
execution. The executing court thereupon passed an order on
the sane day i.e. April 10, 1963 vacating the order of stay
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Ind calling upon the respondent decree holder to take,
further steps. |In due course the property in dispute was
attached and sale proclamation was issued. It does not
appear that the appellant judgnent-debtor took any objection
either to the attachnent or to the sale proclamation though
notices were issued and served on them The appellants, ,
however, filed an objection in the court of the Minsif in
the pending Title Suit requesting the court to clarify
whet her the order of stay nade by it on May, 11, 1962 was
still subsisting or not. That court by its order dated July
26, 1963 remarked that the proceedings in the execution case
had been stayed on May 11, 1962 and since the sane had not
been withdrawn it was still subsisting. The court, however,
nodi fied the ex-parte stay order of May 11, 1962 wupon the
judgrment -debtors to deposit security to the extent of Rs.
550/ -

1025

in the execution case which was a condition precedent to
the stay. The executing court was informed about this order
and in due course the executing court fixed 5th August, 1963
for furnishing security. The security was not furnished
and since the stay did not continue after 5th August, 1963
the attached property was sold on 6th August, 1963 under the
procl amati on which had already been issued and was purchased
by the decree-hol der-respondent with the perm ssion of the
court.

On  August 26, 1963 one of the appellant judgnent-debtors
filed an objection under section 47 of the Code of G vi
Procedure for setting aside the sale. The |earned Minsif

set aside the sale holding that the sale was illegal-the
reason being that the proclamati on of sale had been issued
when the stay of execution was still ~in _existence. In

appeal filed by the degreeholder to the | earned Subordinate
Judge, the view of the Munsif was upheld, and the appeal was
di smi ssed. The decree hol der respondent went in second
appeal to the H gh Court. The H gh Court held that the
court of the Munsif was inconpetent to stay execution of the
decree and, therefore, the order of stay was wthout

jurisdiction and hence null and  void. Therefore, the
pr oceedi ngs in execution by way of attachment and
proclamation of sale were quite legal and, the sale .in
favour of the decree holder was al so | egal. The | earned

Judge further pointed out that even assuming that the
execution had proceeded during a valid stay, that stay, by
virtue of the order of security passed by the -court, had
cone to end on August 5, 1963 and, therefore, the sale which
took place on August 6. 1963 was valid.

It is fromthis order that the judgnent-debtors have cone to
this Court by special |eave.

M. Chagla appearing on behalf of the appellants prefaced
his arguments by stating that the property attached in
execution was a very valuable property worth nore than Rs.
20, 000/- and bad been sold for a paltry sum due under the
decree and this circunstance itself was sufficient to show
that the sale was liable to be set aside. That contention

is clearly not open on the materials on record. A
_judgnent-debtor can ask for setting aside a sale in
execution of a decree under section 47 C P.C. and, in

speci al circumstances which attract the provisions of Oder
XXl rule 90 he may also apply to the court to set aside the
sale on the ground of material irregularity or fraud in
publ i shing or conducting the sale provided he further proves
to the satisfaction of the court that he has sustained
substantial injury by reason of the irregularity or fraud.
The application nmade to the executing court in the present
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case by the judgnment-debtors was not one under Order XXl
rule 90 C.P.C. That is conceded by M.
16-L172Sup. Cl / 72

1026
Chagl a. Had it been the case that on account of fraud or
material irregularity in conducting the sale, the sale

required to be set aside, evidence would have been led on
the point and there would have been a clear finding as to
the substantial injury. The judgnments of all the three
courts proceed entirely on the basis that the application
was one under section 47 C.P.C and not under Order XXl Rule
90 C P.C. They do not deal with the question of- materia
irregularity or fraud in the conduct of the sale, nor do
they deal with the injury caused to the judgnent-debtors.
The only question which was agitated before the courts was

whether the sale was illegal in viewof the fact that the
execution proceedings had taken place during the existence
of a stay issued by a conpetent court. It was also conmmon

ground that the stay issued by the Munsif was an Oder
passed under Order XXI Rule 29 C.P.C. The first two courts
held that the stay was in existence when the execution
proceedi ngs ended in the sale while the H gh Court held that
factually it was so because the sal e took place on 6-8-1963,
the stay, if any, having ceased to operate after 5-8-1963.
The High Court further pointed out that the stay under Order
XXl Rule 20 issued by the court of the Miunsif Gaya was nul
and void as it was passed by a court wi thout conpetence and,
therefore, in lawthere was no | egal stay of execution and
the sal e which took place in due course after attachment and
procl amation of sale, was a valid one.

M. Chagla, thereupon, contended that the Order  of stay
passed by the Minsif was an Order of = stay passed by a
conpetent court and the viewof the Hgh Court ‘in that
respect was not sustainable. Executionat the instance of
the decree-hol der was pending in'the court of the Minsif and
a suit at the instance of the judgnment-debtor was also filed
in that court and, therefore, that court was conpetent under
Oder XXI rule 29 to stay the ,execution pending before it.
It was M. Chagla's submission that it was conpetent for
every court to stay execution before it if there was ' a suit
pending before that court filed by the judgmentdebtor
agai nst the docree-hol der. The point —is whether this
general proposition is sustainable on the provisions of
order XXI Rule 29 C. P.C
Order XXI, CPC deals generally with the execution of decrees
and orders. That order is divided into several topics, each
topic containing a nunber of rules. The first four topics
cover rules 1 to 25 and the fifth topic, nanmely, stay of
execution conprises 4 rules, nanely, rules 26 to 29 A
perusal of these rules will showthat the first three /'rules
i.e. rules 26 to 28 deal with the powers and duties of a
court to which decree has been sent for execution. Under
rule 26, that court can stay the execution of the decree
transferred to it for execution for a reasonable tine to
enable the judgnent-debtor to apply to the court by which
the decree was
1027
passed or to any court having appellate jurisdiction over
the forner for an order to stay execution or for any other
order relating to the decree or execution which m ght have
been nmde by the court of first instance or the appellate
court. It will be seen, therefore, that under rule 26 the
transferee court has a limted power to stay execution
before it. Mreover, under sub-rule (2) if any property is
seized by it in the course of execution, it may even order
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the restitution of the property pending the result of the
applicati on nade by the judgnent-debtor to the court of the
first instance or to the appellate court. Rule 27 says that
any such restitution made under sub-rule (2) of rule 26 wll
not prevent the property of the judgment-debtor from being
retaken in execution of the decree sent for execution. Rule
28 provides that any order of the court by which the decree
was passed, in relation to the execution of such decree,
shal | be binding upon the court to which the decree was sent
for execution. And then we have rule 29 which deals with a
different situation. The rule is as follows :
" Where a suit is pending in any court agai nst
the hol der of a decree of such court, on the
part of the person agai nst whomthe decree was
passed, the court may, on such terns as to
security or otherwise, as it thinks fit, stay
execution of the decree until the pending suit
has been deci ded. "
It is obvious froma nmere perusal of the rule that there
shoul d be sinmultaneously two proceedi ngs in one court. e
is the proceeding in execution at- the instance of the
decr ee- hol der agai nst the judgnent-debtor and the other a
suit at the, instance of the judgnent-debtor against the
decree-holder. That is a condition under which the court in
which the suit is pending may stay the execution before it.
If that was the only condition, M. Chagla would be right in
his contention, because adnittedly there was a proceeding in
execution by the decree-hol der against the judgnent-debtor
in the court of Munsif 1st CGaya and there was also a suit at
the instance of the judgnent-debtor agai nst the decreehol der
in that court. But there is a snag in that rule. It is not
enough that there is a suit pending by the judgnent-debtor,
it is further necessary that the suit nust be against the
hol der of a decree of such court.The words "such court”
are inmportant. "Such court"” neans inthe context of that
rule the court in which the suit is-pending.In other words,

the suit nust be one not only pending in thatcourt
but al so one agai nst the hol der of a decree of t hat
court.That appears to be the plain neaning of the rule.

It is true that in appropriate cases a court may grant an
i njunction against a party not to prosecute a proceeding .in
some ot her

1028

court. But ordinarily courts, unless t hey exerci se
appel | ate or revisional jurisdiction, do not have the power
to stop proceedings in other courts by an order directed to
such courts. For this specific provisions of law are
necessary. Rule 29 clearly shows that the power of the
court to stay execution before it flows directly from the
fact that the execution is at the instance of the decree-

hol der whose decree had been passed by that court only. | f
the decree in execution was not passed by it, it ‘had no
jurisdiction to stay the execution. In fact this is
enphasised by rule 26 already referred to. In the case

before wus the decree sought to be executed was not the
decree of Minsif 1st Court Gaya but the decree of the
Subordi nate Judge, Gaya passed by himin exercise of his
Smal |  Cause Court jurisdiction. It is, therefore, obvious
that the Order staying execution passed by the Munsif, Gaya
woul d be inconpetent and w thout jurisdiction

M. Chagla sought to rely on a decision of the Bonbay High
Court in Narsidas Nathubhai Vohra v. Manharsing Agarsing
Thakor (1) and specially the observations nade at page 373.
The observations are : "If the execution of a decree is
transferred for execution to another court and a suit is
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brought in the Court in which the execution proceedi ngs were
first started agai nst the holder of a decree of that Court,
t he Court in which the suit is brought would have
jurisdiction to pass an Order under Order XX, rule 29,
though the execution proceedings may be actually pending
bef ore another Judge to whom the execution proceedi ngs nay
have been transferred by the Court." In order to wunderstand
these observations, we nust know the facts of that case.
One Narsidas obtai ned a noney decree agai nst Manharsing in
the court of the First Cass Subordi nate Judge, Ahnedabad.
The principal Subordinate Judge of that court was M.
Jhaveri and the Joint Subordinate Judge was M. Yajnik

Narsidas filed an application for executing the decree in
that court. The judgnmentdebtor Manharsing filed a suit in
the same court for setting aside the decree against him
Thus simultaneously there were two proceedings in the sane
court namely the court of the First C ass Subordinate Judge,
Ahrmedabad between the two parties-one being a suit filed by
t he judgnent - debt or “agai nst the decree-hol der and the other
bei ng an execution proceedi ng by the decree-hol der against
the judgnent-debtor in respect of a decree passed by the

sane, court. That brought in directly the provisions of
Oder XXI rule 29 -and there was no dispute that the
execution proceeding could be stayed. The, guestion

however, was whether M. Yajnik before whomthe suit was
pending could stay the execution of the decree which was
pending before M. Jhaveri. It was contended that M.
Yajnik had no jurisdiction to pass an O der. Under Order
XXl rule 29 as the execution proceedi ngs were not

(1) XXXl Bombay Law Reporter,. 370.

1029

pendi ng before himbut were pending before the First C ass
Subordi nate Judge M. Jhaveri. This contention was over-
ruled. It was pointed out that though there were two Judges

attached to the court, the court-was one and Order XXl | rule
29 did not refer to any individual Judge but to the court.
Therefore, either Judge of the court in charge of the suit
was capable of staying the ‘execution in that court
regardl ess of the Judge before whom the execution was
pending. It is in that context that the above observations
were made. The observations contenpl ate a case where after
the institution of the execution proceeding in the First
Class Subordi nate Judges’ Court the sanme is transferred in
due course of distribution of business, to another Judge
attached to that Court. Sone little confusion is created by
the words 'another court’ when they first appear in the
above observations. The words ’'another court’ really stand
for 'another Judge of that court’ as it clear fromthe | ast
clause of the very sentence. Havi ng nade the above
observations, the court further observed "It is not ,
therefore, necessary in our opinion that the “execution
proceedi ngs nust be pending before the same Judge before
whom the suit is pending. It is sufficient if the suit is
pendi ng in any court against the holder of a decree of  such
court." The decision is no authority for the contention put
forward by M. Chagl a.

In Inayat Reg v. Unrao Beg(1l) the Allahabad H gh Court had
hol d that where a decree was transferred for execution to a
court, the latter could not, under Order 21 rule 29 C P.C.,
stay execution of that decree in a suit at the instance of
the judgnent-debtor, the reason being that the decree sought
to be executed was not the decree of ’'such court’, that is,
the court in which the suit was pending. That view was
di ssented fromby the Calcutta H gh Court in Sarada Kripa v.
The Comilla Union Bank(2). The reasoning was that the Privy
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Council had held in Maharajah of Bobbili v. Narasarajupeda
Srinhulu (3 ) that on transfer of a decree, the origina
court had ceased to have jurisdiction by virtue of section
37 C.P.C. The holder of a decree of ’'such court’ wll
i nclude the court to which the decree has been transferred,
the latter having the sane powers in executing the decree as
if it had been passed by it under section 42 C. P.C

The above reasoning in the Calcutta case is based upon erro-
neous assunptions. The Privy Council was not concerned in
Mahar aj ah of Bobbili v. Narasarajupeda Srinbulu(3) with the
i mpact of sections 37 & 42 on Order 21 rule 29 CP.C. It was
only concerned to see whether the District Court was the
"proper court’ within the neaning of Art. 182(5) of the 1st
Schedul e of the Limtation Act, 1908 in which to apply ’for
execution or to

(1) AT.R 1930 All. 121. (2) AI.R 1934 Cal. 4.

(3) 43 Indian Appeal s 238.

1030

take sanme step in aid of execution’. The District Court of
Vi zagapat'am had passed the noney decree in April 1904 and

sent it for execution to the court of Munsif Parvatipur in
Sept ember  1904. The copy of the decree with the non-
satisfaction certificate had not been returned to the
District Court till August 3, 1910. However the decree
hol der applied to/'the District Court on Decenber 13, 1907
for execution of the decree by sale of i'nmpbvabl e property of
the J.D. which was within the local limts of the jurisdic-
tion of the Munsif’s court. The question was whether this
application to the District Court was an application to a
"proper court’ in order to save limtation. 1t was held
havi ng regard to Sections 223, 224, 228 & 230 of the C P.C.
of 1882 (which are reproduced in the Code of 1908 as
sections 38, 39, 41, 42 and Order 21 rule 4, 5, 6 & 10) that
when the application of December 13, 1907 was made, the
District Court was not the 'proper court’” to which the
application to execute the decree by sale of inmovable
property whi ch had been attached by the court of the Munsif
shoul d have been nade, the proper court being the 'court of
the Minsif Parvatipur. "That was the court whose duty it
then was to execute the decree so far as it could be
executed by that court." Consequently the Privy Council held
t hat the Decenber 13, 1907 application was not an
application to the proper court either for execution or for
taking a step in aid of execution of the decree. 1t is to
be noted that the Privy Council was not concerned with the
probl em before us nor with the interpretati on of section 37.

Section 37, so far as is material is as
follows :

"The expression "court which passed a decree"
or words to that effect, shall, in relation to

the execution of decree, unless ‘there is
anyt hi ng repugnant in the subject or context,
be deemed to include-
(8) . o
(b) where the court of first instance has
ceased to exist or to have jurisdiction to
execute it, the court which, if the suit
wherein the decree was passed was instituted
at the tinme of naking the application for the
execution of the decr ee, woul d have
jurisdiction to try such suit.
Rel ying on the above provision the Calcutta Hgh Court in
the Comilla Union Bank case seens to have thought that the
expression "hol der of decree of such court" to be found in
rule 29 wll include the court to which the decree was
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transferred as the transferor court had ceased to have
jurisdiction to execute the, decree. 1In the first place,
there is nothing in the Privy Council case to suggest that
their Lordshi ps had thought that the District Court of

1031

Vi zagapat am had ceased to have jurisdiction to execute the
decree wthin the nmeaning of Section 37. Their Lordships
had not addressed thensel ves to that question. They were
nerely considering if the application to execute nade in
1907 to, the District Court was an application to ’'the
proper court’ as understood in Art. 185(5) of the Limtation

Act . They held it was not a proper court because the sale
sought was of property within the jurisdiction of another
court. On the other hand, there is a long series of

decisions which go to show that in spite of transfer of a
decree for execution to-another court, the court which

passed the decree does not cease to have jurisdiction. For
exanpl e in Jang Bahadur v. Bank of Upper India(l) the Privy
Council has observed at page 233 "On such transfer the
fornmer —court (that 1is the court which transferred the
decree) does not altogether |ose seisin of the decree". It

was held in that case, that when a judgnent-debtor dies
after transfer of the decree, the proper court to order
execution against hi's | egal representatives under section 50
of the CPCis the court which passed the decree. Under
Oder 21 rule 26 it has jurisdiction to pass orders which
are binding on the transferee court under rule 28. It can
wi thdraw the decree-Lang v. Jaswantlal (2) or or der
si mul t aneous executi on by anot her court--Krstokishore Dutt
v. Rooplall Dass(3). It would not, therefore, be correct to
say that upon the transfer of a decree to another court, the
court which passed the decree ceases to have jurisdiction to
execute the decree within the contenplation of section 37
C.P.C. As pointed out in Masrab Khan v. Debnath(4), the word
"includes’ in section 37 whileinclusive in one sense is
exclusive in another and under the circunstances specified
in clauses (a) & (b) of the section it excludes the origina
court and substitutes another which, for the purposes of the
section is to be regarded as the only court which passed the

decr ee. Mor eover, the expression "jurisdiction to execute
it" in clause (b) means and includes the conpetency of the
court to entertain an application for execution of the
decree. It nay happen that in certain circunstances a court
may not effectively execute a decree, but that does not nean
that it has ceased to have jurisdiction to execute it It
still remains the conpetent court for the purposes of

execution though the decree holder nmight have to apply for
transm ssion of the decree to another court for obtaining
the relief which he wants. Thus in our case the Subordinate
Judges’ court which continued to be in existence was still a
conpetent court to entertain an application for execution

It could wthdraw the decree fromthe Minsif’'s court and
execute the decree itself or transfer it to any other ‘court
for execution, or, in other words, had still full control in
relation to the execution of the decree. And since under
section 37 there could

(1) 85 Indian Appeal s 227.

(2) 50 Bom 439.

(3) 8 Indian Law Reports, Cal. 687

(4) A I1.R 1942 Ccal. 321.
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be only one court at a tine answering the description of a
court passing the decree, the Subordinate Judge's court both
factually and in |aw was the court which passed the decree
and it was not necessary to have recourse to clause (b) of
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section 37 to discover which court should be substituted for
the former.

Then again, assuning that the original court ceases to have
jurisdiction to execute the decree on its transfer to the
transferee court, there is no warrant for the conclusion
that the latter court beconmes the court which passed the
decree in view of the fact that under section 42, it can
exercise all the powers of the original court. Under clause
(b) the substitute court is specifically declared to be, not
the transferee court, but the court which, if the suit
wherein the decree was passed was instituted at the time of
maki ng the execution application would have jurisdiction to
try the suit. So for the purposes of section 37, the
transferee court is not nanmed to be the court which passed
the decree, but the court in which the suit would have to be

filed at the tine of the execution. It may turn out to be
the court to which the execution is transferred or it may
not be that court. In the case with which we are concerned

the Subordinate Judge’'s court Gaya was in existence and it
woul d have been the only court in which the Snall Cause suit
coul d have been filed and not the court of Mnsif Caya.

In our viewthe decision in Sarada Kripa v. Conilla Union
Bank(1) is erroneous: A contrary viewis taken by severa
other High Courts after recording specific dissent. See

M s Khemachand V. Ranbabu( 2) ; Raghvender Rao V.
Laxm narasayya(3); Sohan Lal v. Rajmal (4) and M P. L.
Chettyar firmv. Vanappa(5). Al these cases agree in the
view taken by the Allahabad H gh Court in Inayat Beg V.
Unr ao Beg(6).

Since in the present case the decree sought to be executed
by the court of Munsif Gaya was not the decree of that court
but the decree of the Subordi nate Judge, Gaya exercising
Smal | Cause Court jurisdiction, the court of the Munsif had
no conpetence under Order 21 rule 29 to 'stay the execution
of the decree. The Hi gh Court, is therefore, plainly right
in holding that the stay granted by that court is null and
void and, consequently, the sale which took place after
attachment and procl amation coul d not be regarded as invalid
on the ground that the execution had proceeded during the
exi stence of a valid stay order. The result, therefore, is
that the present appeal fails. But in the circunstances of
the <case parties shall bear their own costsin this Court.

G C Appeal dism ssed

(1) A1.R 1934 Cal. 4. (2) Al.R 1958 M 131

(3) AI.R 1962 Mysore 80. (4) A l.R 1963 Raj. 4.
(5) A I.R 1936 Rangoon 184. (6) A T.R 1930 Al'l. 121
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