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The Judgrment of the Court was delivered by

G P. MATHUR, J. |.This appeal ‘has been preferred under Section 19 of
Terrorist and Disruptive Activities (Prevention) Act, 1987 (for short

" TADA' ) agai nst the judgnent and order dated 26.9.1997 of Additiona

Desi gnated Court 1, Del hi, by which the appellant Minna and co-accused
Ravi and Rakesh @Ravi were convicted under Sections 392/120-B | PC and
Section 120-B I PC and were sentenced to 7 years R 1. and a fine of Rs. 500

under the first count and 4 years R I. and a fine of Rs. 500 under the
second count. Ravi accused was further convicted under Section 397 | PC and
Section 5 of TADA and was sentenced to 7 years R I. under the first count

and 5 years and a fine of Rs.500/- under the second count. In default of
paynment of fine under each count, the accused were to undergo 3 nmonths R |
and all the sentences were ordered to run concurrently. It appears that
Ravi and Rakesh @Ravi accused did not prefer any appeal challenging their
convi ction and sentence and only the appeal preferred by Munna accused is
bef ore us.

2. The case of the prosecution, as disclosed fromthe evidence, in brief is
that PWs Shri Prakash Babl ani and his wife PW Sm. Sadhna Babl ani were
residing on the first floor of house no.27/21, Shakti Nagar, Delhi. The

i nci dent took place at about 11.00 a.m on 5.10.1991, whenthe maid servant
had left after finishing her daily work and the front door of the house was
open. Snt. Sadhna Babl ani who was al one in the house was talking to sonmeone
on tel ephone when four boys entered the house and bolted the door from

i nsi de. They enquired about the keys of the-alnirah and tied her hands on
the back side and a portion of a lungi was forcibly inserted in her nouth
so that she may not be able to make any noi se. One of the robbers who was
hol di ng a country-nade pistol was constantly hol ding out threats that he
woul d shoot her. The robbers broke open the | ock of the steel almrah by
using a curtain rod and a screw driver and renoved currency notes worth
about Rs. 1.5 to 2 lakhs and sone silver coins and other articles. Oneof
the robbers renmpoved the gol den bangl es fromthe hands of Snt. Sadhna

Babl ani . When the robbers were still inside the house, Prakash Babl ani cane
fromoutside and started ringing the electric bell. Not getting any
response fromhis wife, he kept on ringing the bell for a long tine. Snt.
Sadhna Babl ani t hen sonehow gat hered courage and shouted. Thereafter,
Prakash Babl ani broke open the door and cane inside. Seeing himone of the
robbers kept the currency notes in a polythene bag and junped down on the
road fromthe bal cony of the house. Ampbngst the robbers, one person nanely,
Ravi was caught by Prakash Babl ani. The remmining two al so succeeded in
junping fromthe bal cony of the house to the road and nanaged to escape.
Hearing the commotion and noi se PW, Mhd. Akbar, Head Constable, who was
on patrol duty, had also arrived at the scene and had seen the robbers
junping fromthe bal cony and runni ng away. He hel ped Prakash Babl ani in
apprehendi ng Ravi accused. In order to free hinself, Ravi had given bl ows
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by the country-nmade pistol on the forehead of Prakash Babl ani and in that
process the sane fell down on the ground. Thereafter, information was sent
and the local police canme to the spot who took Ravi accused in their
custody. On the basis of the statement of Snt. Sadhna Babl ani, an FIR was

| odged on the sanme day at P.S. Roop Nagar. The investigation of the case
was done by PWO0 Satya Pal, S.1., P.S. Roop Nagar. He summoned the crine
team and dog squad. The country-nmade pistol was taken into possession and a
cartridge was unl oaded fromthe sanme. One cartridge was found on the floor
and the sanme was al so taken into possession. The articles were seal ed and
their seizure menop was prepared. He also took in his possession the |ung
whi ch had been used in gagging Snt. Sadhna Babl ani and the sane was seal ed.
Ravi nade a disclosure statenent on the next day that his conpanions in the
crinme were Minna, Rakesh @Ravi and Sat Narain. Rakesh was then arrested
from Mandol i a Park and a country-made pistol was recovered fromhis
possession. On the basis of a disclosure statenent made by himon 9.10.1991
a bundl e of currency notes anpunting to Rs.10,000/- was recovered from
under sone cloth from Jhuggi No.55 in Lal Bagh. This bundle of currency
notes bore a stanp of "Bablani Plywood Traders Pvt. Ltd." and al so of

Vi jaya Bank. The appellant Muinna was arrested on 14.2.1992 and a knife was
recovered from his possession for which a case under the Arns Act was

regi stered against him He was produced with his face nuffled in the Court
of Metropolitan Magistrate, Delhi on 15.2.1992 and a prayer was made for

hol ding his test identification parade, but he declined to participate in
the sanme. Simlar application had al so been noved by the investigating

of ficer earlier on/14.10.1991 for holding test identification parade of
Rakesh @ Ravi accused, but he had al so declined to participate in any test
identification parade. After conpleting investigation, PW0 Satya Pal

S.1., initially submitted a charge-sheet against two accused, nanely, Ravi
and Rakesh @Ravi. A suppl ermentary charge-sheet was submitted agai nst Minna
accused, as he had been decl aredas absconder and had been arrested | ater
on.

3. The designated Court franed charges under Sections 120-B and 392 read
with Section 120-B | PC agai nst four accused, viz. Minna, Ravi, Rakesh @
Ravi and Ki shan. Charges under Section 397 read with Section 392 |IPC and
under Section 5 TADA and 87/27 Arnms Act was al so franmed agai nst Ravi
accused by the order dated 26.8.1995. The charges were read over and

expl ained to the accused to which they pleaded not ‘guilty and clainmed to be
tried. The prosecution in support of its case exam ned 11 wi tnesses

i ncluding three eye-wi tnesses and filed some docunentary evi dence. The
material exhibits were al so produced before the Court. The accused in their
statenment under Section 313 Cr.P.C. denied the case of the prosecution and
submitted that they had been falsely inplicated. However, they did not |ead
any evidence in their defence. The Designated Court believed the case of
the prosecution and convicted and sentenced Minna, Ravi and Rakesh @ Ravi
as nentioned earlier. Kishan accused was, however, acquitted.

4. Before we consider the subm ssions nade by learned counsel for the
parties, it will be convenient to briefly notice the evidence, which has
been adduced by the prosecution. The detailed version of the incident has
been given by PW Snt. Sadhna Babl ani. She has stated that after the maid
had left that at about 11 a.m on 5.10.1991, she had not bolted the door of
the house frominside as she was talking to someone on tel ephone. She was
all alone in the house as her husband had gone out. At that time, four boys
entered the house and after bolting the door frominside enquired from her
about the keys of the almrah. They dragged her inside the room tied her
hands on the back side and forcibly inserted a lungi in her nouth so that
she may not be able to shout. The accused persons broke open the | ock of
the almrah by using a curtain rod and a screw driver and thereafter
renoved cash anmounting to about Rs. 1.5 to 2 |akhs, sone silver coins and
other articles. After pointing towards Munna accused she stated that he had
renoved four gol den bangl es from her hands. After pointing towards Ravi
accused, she stated that he was holding a country-made pistol in his hand
and was threatening her that he would shoot her. During this process about
hal f an hour el apsed and then the electric bell in the house started
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ringi ng. She gathered courage and shouted | oudly. After hearing the shouts,
her husband Prakash Babl ani, who was ringing the bell, broke open the door
and cane inside the house. Muinna accused then put all the currency notes in
a pol ythene bag and junped down on the road fromthe bal cony of the first

fl oor of the house. Rakesh @Ravi and Ki shan accused al so junped down but
Ravi accused collided with her husband who caught hold of him She further
stated that meanwhil e one police constable also cane there and soon
thereafter nei ghbours also started collecting there. Ravi accused had hit
her husband with a country-nmade pistol and a bullet had fallen down from
the same on the floor. Her statenent was then recorded by the police which
she signed and the same was sent to the police station along with a Rukka.
She identified the country-made pistol which Ravi accused was carrying and
whi ch had been seal ed on the spot after the police had arrived on the
scene. PWs Prakash Babl ani has stated that on 5.10.1991 at about 9.45 a.m
he had gone to the school for depositing the fee of his son and he returned
fromthere at about 11.30 a.m  He pressed the electric bell and not getting
any response fromhis wife continued to do so for 2-3 mnutes. After some
time, he heard the shouts raised by his wife and then he realised that
there was sonet hing wong inside. He then broke open the door of the house
forcibly ‘and saw four robbers there. He also raised an al arm and caught
hol d of one of them nanely, Ravi, who was carrying a country-made pistol.
Hearing the alarmrai sed by himand his wife, Mhd. Akbar, Head Constabl e,
who was near by, cane inside the house and hel ped himin catching hold of
Ravi accused and in- that process the pistol which he was carrying fell down
on the ground. He has also stated that there was a practice of stanping the
bundl es of currency notes with the stanp of their firm He identified the
bundl e of currency notes recovered onthe pointing out of Rakesh accused on
whi ch there was a slip containing the stanp of the firm "Babl ani Pl ywood
Traders Pvt. Ltd." PWs Mohd. Akbar, Head Constable stated that at about
11.00 a. m, he was near house no. 27/21, Shakti Nagar, when he heard some
noi se and shouts conmng fromthe sanme. He imediately rushed to the house
and saw four robbers who were present inside, three of whomjunped fromthe
bal cony and ran away. He had clearly seen the aforesaid three persons whom
he identified as Munna, Rakesh @Ravi and Ki shan, who were present in the
dock in the Court.

5. PW Ms. Beena Thakur, ASI has stated that she was posted at P.S. Roop
Nagar on 5.10.1991 and on the basis of the Rukka sent by S.l. Satya Pal

she recording the formal F.I.R PW Omn Prakash has deposed that he had kept
the country-nmade pistol and cartridges in sealed condition in the mal khana
of the police station on 5.10.1991. PW_Ram Kunar,  ASlI, has deposed that he
had arrested Rakesh @ Ravi accused on 9.10.1991 who nmade a discl osure
statenent that he had kept Rs. 10,000 in his jhuggi at Lal Bagh. He
recorded his disclosure statement and thereafter at his pointing out a
bundl e of currency notes was recovered fromjhuggi no.B-55, Lal Bagh and
the said bundle contained a slip with stanp of "Bablani Pl ywood Traders
Pvt. Ltd." and also of Vijaya Bank. PWB Jagdi sh Kumar is brother of PW
Prakash Babl ani and had acconpani ed the police party when the bundle of
currency notes was recovered on the pointing out of Rakesh @ Ravi accused
He identified the stanp of his firmon the slip which had been tied over
the bundl e of currency notes. PW Hari Ram Head Constabl e has deposed that
Ravi accused had made a disclosure statenent on 6.10.1991 giving out the
nanes of his acconplices nanely Rakesh @Ravi and Munna who had taken part
in the comm ssion of the crine. PWMO Satya Pal was posted as S.1. at P.S.
Roop Nagar on 5.10.1991 and in his statenment he has given details of the
various steps taken by himduring the investigation of the case. After

poi nting out towards Ravi accused he stated that he had seen himin the
house of Prakash Babl ani soon after he reached after getting information
about the robbery and he had formally taken himinto custody. PW1 Davi nder
Si ngh has deposed that he was posted as S.1. of the crime team R K. Puram
and after getting call fromP.S. Roop Nagar on 5.10.1991, he had gone to
the spot and thereafter he had submtted his report.

6. The testinony of PWB Sm. Sadhna Babl ani, PWs Prakash Babl ani and PW
Mohd. Akbar, Head Constabl e conclusively establishes that four persons
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conmitted robbery in the house 27/21, Shakti Nagar, Del hi at about 11.00
a.m on 5.10.1991 in which four gol den bangles, about Rs.1.5 to 2 lakhs in
cash and sonme other articles were carried away. In fact, the comm ssion of
robbery has not at all been challenged fromthe side of the accused. PWB
and PW are the inmates of the house and their presence on the spot is nost
natural and there is no reason to doubt the sane. PW Mhd. Akbar, Head
Const abl e has al so given a very plausi bl e explanation for his presence near
the house and his reaching the spot after hearing the shouts is al so nost
natural in the circunstances of the case. Both PWB and PW have nade a
categoric statenent that PWsb came inside the house and was al so
instrumental in apprehending Ravi accused. All these three wi tnesses have
clearly stated that the appellant Munna was one of the robbers who took
part in the conmm ssion of the crinme and thereafter junped fromthe bal cony
of the first floor to the ground and succeeded in running away. PWB Sm
Sadhna Babl ani has assigned a very specific role of renoving her gol den
bangl es to the appellant. She saw himfromvery cl ose di stance. The
testinony of these w tnesses fully establishes the participation of

appel  ant Munna in the crime in question. Neither the appellant has |led any
evi dence nor he has succeeded in bringing out anything in the cross-

exam nati'onof the aforesai d prosecution w tnesses which may cast even a
slightest doubt regarding his participation and taking an active role in
the crime in question

7. Learned counsel for the appellant has submtted that Miunna accused (
bel onged to Khurja'town in the district of Bulandshahar and was not at al
known to the w tnesses frombefore. He was neither named in the FIR nor was
naned in the statenents of the wi tnesses under Section 161 C.P.C. In these
ci rcunst ances, the statement of the witnesses given in Court for the first
time where they identified and pointed towards accused Munna as bei ng one
of the robbers who had participated in the comm ssion of the crine, was of
no val ue and could not be relied upon. In support of his subnission

| earned counsel has referred to Ramanbhai Naranbhai Patel & O's. v. State
of Qujarat, [2000] 1 SCC 358, wherein'it has been observed that
identification of a named accused only in Court when the accused was not
known earlier to the witnesses had to be treated as valueless. In the said
case reference was nade to an earlier decision of this Court in State
(Del hi Adm.) v. V.C. Shukla, [1980] 2 SCC 665, wherein it was observed
that the evidence of the witness in Court and his identifying the accused
only in the Court wthout previous identification parade was a val uel ess
exerci se.

8. It is true that the nornmal rule is that testinmony of a w tness, who
does not know an accused from before and identifies himfor the first time
in the Court as a person who had participated in the conm ssion of the
crime, without holding a previous identification parade does not carry much
wei ght. The substantive evidence of a witness is the statement /in Court but
as a rule of prudence earlier identification proceedings are held/ in order
to corroborate the testinmony of a witness given in Court as regards the
identity of the accused who is not known to himfrom before. However, this
normal rule can have no application in the present case on account of own
conduct of the appellant. The investigating officer produced appell ant
Munna ' baparda’ (with his face nuffled) in the Court of Metropolitan

Magi strate on 15.2.1992 and an application was given praying that necessary
orders be passed for holding his test identification parade. It was
nmentioned in the application that after his arrest Minna had been kept
"baparda’ and is being produced in Court in that condition. However, the
appel | ant categorically refused to participate in a test identification
parade. Thereafter, the | earned Metropolitan Magistrate passed the
fol |l owi ng order

"Accused Munna in muffled face in police custody is produced and identified
before ne by SI Satpal Singh P.S. Roop Nagar. Accused was questi oned

whet her he wanted to join test identification parade. He refused to join.
He is warned that his refusal to join TIP nay be interpreted in evidence
against him Still he does not want to participate in the TIP. Let his
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Thereafter, the statenment of appellant Munna was recorded where he stated
that he did not want to participate in the test identification parade
because the witnesses had already seen himin the police station

9. In a case where an accused hinself refuses to participate in a test
identification parade, it is not open to himto contend that the statenent
of the eye-witnesses nmade for the first time in Court, wherein they
specifically point towards himas a person who had taken part in the

conmi ssion of the crime, should not be relied upon. This plea is avail able
provi ded the prosecution is itself responsible for not holding a test
identification parade. However, in a case where the accused hinself
declines to participate in a test identification parade, the prosecution
has no option but to proceed.in a normal manner |ike all other cases and
rely upon the testinmony of the w tnesses, which is recorded in Court during
the course of the trial of the case.

10. The effect of not holding a prior test identification parade has been
recently ‘exam ned in considerable detail by a three-Judge Bench in

Mal khansingh and Ors. v. State of Madhya Pradesh, JT (2003) 5 SC 323 and
after review of practically all the earlier decisions, it has been held as
under :

"It istrite to say that the substantive evidence is the evidence of
identification in court. Apart fromthe clear provisions of section 9 of
the Evidence Act, the position in lawis well settled by a catena of
decisions of this Court. The facts, which establish the identity of the
accused persons, are relevant under section 9 of the Evidence Act. As a
general rule, the substantive evidence of a witness is the statenment nmde
in court. The evidence of nere identification of the accused person at the
trial for the first time is fromits very nature inherently of a weak
character. The purpose of a prior test identification, therefore, is to
test and strengthen the trustworthiness of that evidence. It is accordingly
consi dered a safe rule of prudence to generally |ook for corroboration of
the sworn testinony of witnesses incourt as to the identity of the accused
who are strangers to them in theformof earlier identification

proceedi ngs. This rule of prudence, however, is subject to exceptions,
when, for exanple, the court is inpressed by a particular w tness on whose
testinmony it can safely rely, w thout such or other corroboration. The
identification parades belong to the stage of investigation, and there is
no provision in the Code of Crimnal Procedure, which obligesthe

i nvestigating agency to hold or confers a right upon the accused to claim
a test identification parade. Failure to hold a test identification parade
woul d not make inadni ssible the evidence of-identification in court. The
wei ght to be attached to such identification should be a matter for the
courts of fact.

It is no doubt true that nuch evidentiary val ue cannot be attached to the
identification of the accused in court where identifying witness is a tota
stranger who had just a fleeting glinpse of the person identified or who
had no particular reason to renmenber the person concerned, if the
identification is nade for the first tine in court.

The substantive evidence is the evidence of identification in court and the
test identification parade provides corroboration to the identification of
the witness in court, if required. However, what wei ght must be attached to
the evidence of identification in court, which is not preceded by a test
identification parade, is a matter for the courts of fact to exam ne."

11. It may be pointed out that in the above noted case, it was the
prosecution which did not hold a prior test identification parade and for
this | apse the accused were not responsible in any manner as they had never
declined to attend or participate in a test identification parade. However,
on the finding that the prosecuterix appeared to be a witness on whom
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inmplicit reliance could be placed and there was no reason why she shoul d
falsely identify the appellants as a perpetrator of the crine if they had
not actually commtted the offence, coupled with other circunstances of the
case, the accused were convicted and sentenced under Section 376 | PC. What
this authority holds is that there is no straight jacket fornula that in a
case where the accused is not nanmed in the F.1.R or in statenment under
Section 161 Cr.P.C. or is not otherwi se known from before, the testinony of
a witness for the first time in Court, without a prior test identification
par ade, becones val uel ess. The testinobny of such a witness has to be judged
like that of any other witness having regard to the facts and circunstances
of the case and al so keeping in view the fact that prior identification
proceedi ngs had not been hel d.

12. The case in hand stands on much better footing. Though the prosecution
noved an application before the Metropolitan Magistrate to hold a test
identification parade, but it was the appellant who declined to participate
in the same. In his statement under Section 313 Cr.P.C. the appellant Minna
stated that he was arrested fromhis house in Khurja on 14.2.1992. He was
produced i'n the Court of Metropolitan Magi strate on 15.2.1992 by the

i nvestigating of ficer of the case. In the application it was stated that he
had been kept “baparda’ and was produced in Court 'baparda’ as a test
identification parade had to be held. Had he not been produced in 'baparda
condition, the | earned Metropolitan Magi strate would have recorded the said
fact. It is not a case where there was a long tinme gap between the tine of
the arrest and his/production in Court, as according to the own statenent
of the appellant, he had been arrested only on the previous day. In his
statenment under Section 313 Cr.P.C., he did not state that he had been
shown to the witnesses at the police station

13. The appel lant has not been able to showany reason whatsoever much

| ess establishing it as to why PW8, PWs and PWs have falsely inplicated
him So far as PWB and PW are concerned, they are residing in Del hi and
the appellant is resident of Khurja town in the district of Bulandshahar
Both the prosecution w tnesses are respectabl e persons having a reasonabl e
good status in society. There is absolutely no reason why they woul d
falsely inplicate the appellant. The incident took place during day hours
at about 11.00 a.m when there was sufficient |ight., The hands of PWB Snt.
Sadhna Babl ani were tied and a lungi had been inserted in her nouth and
naturally in this process, the robbers were very close to her. She has
specifically assigned the role of renmoving her gol den bangles to the
appel l ant. Her testinony shows that the robbers remained inside her house
for about half an hour. During all this time, she had anpl e opportunity to
closely see and identify the appellant. Simlarly, her husband PW Prakash
Babl ani had got conplete opportunity to see the robbers when he entered

i nside his house after breaking open the door. The process of junmping from
the bal cony of the first floor to the ground woul d have taken sone timne.
PW Mohd. Akbar is a Head Constabl e who, by the very nature of his work and
duty, is trained to recogni se and apprehend crim nals. The manner in which
the crime was conmitted and the nanner in which the appellant escaped after
junmping fromthe first floor of the house clearly shows that the three

wi t nesses got full opportunity to see and identify him In these
circunstances, there is no reason at all for not placing reliance upon
their testinony. W have given careful consideration to the subm ssions
made by | earned counsel for the parties and the evidence on record. In our
opi nion, the prosecution has succeeded in establishing the case against the
appel | ant beyond any shadow of doubt and the | earned Designated Court
rightly convicted and sentenced him

14. The appeal is accordingly dism ssed and the conviction and sentence of
the appellant, as recorded by the | earned Designated Court, is affirned.
The appellant is on bail. He shall surrender forthwith to undergo the
sentences i nposed upon him The concerned Magi strate shall take i mediate
steps to take the appellant into custody.




