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ACT:

Madras Estates (Abolition and Conversion into Ryotwari)
Act, (Act XXVI 0f1948)--Validity thereof--Article 31(6)
of the Constitution:

HEADNOTE
The Madras Estates (Abolition and Conversion into

Ryotwari) Act, (Act XXVI of 1948) was passed by the
Provincial Legislature of Madras functioning under the
Government of India Act, 1935 and it received the assent
of the Governor*General of India on the 2nd of April, 1949.
After the advent of the Constitution, the Act was reserved
for the certification of the President and it was certified
on the 12th of April, 1950:

Held, that in view of the provisions of art. 31(6) of
the Constitution the wvalidity of the Act could not  be
chal | enged on the ground that it contravened the
provi si ons of s. 299(2) of the CGovernnent of India Act,
1935.

Shankari Prasad Singh Deo v. Union of India ([1952] S.C R
89), The State of Bihar v. Maharajadhiraja Sir Kanmeshwar
Singh ([1952] S.C.R 889) and Narayan Deo v. The State of
Oissa ([1954] S.C R 1) referred to.

JUDGVENT:

cVviL APPELLATE JURISDICTION:. CIVIL  APPEALS  Nos.
170 to 176 and 178 to 183 of 1953.

Appeals from the Judgnent and Order dated the 22nd
August, 1952, of the High Court of Judicature at Madras in
G vil M scel | aneous Petitions Nos. 13386, 13388, 13390,
7812, 12003, 13188, 13262, 7822, 13123, 13347, 13341,
12997, 12494 of 1950 and Order dated 8th Septenber,
1952, in CMP. No. 13936 of 1950.

K. S. Krishnaswany Iyengar (K  g.Chanpakesa |yengar,
with him for the appellants.
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V. K T. Chari , Advocat e- Gener al of Madr as (R
Ganapathy |yer and V.V. Raghavan, wth him for the
respondent (State of Madras) in Cvil Appeals Nos. 170 to
176 and 178 to 181

M  Seshachal apathi for the r espondent (State of
Andhra) in Cvil Appeals Nos. 182 and 183.

1954, February 5. The Judgrment of the Court was
del i vered by MJKHERJEA J.
[2--95 S.C. 1./59
762

MJUKHERJEA J.--These consolidated appeals, nunberi ng
fourteen in all, are directed against a comopn judgnent of
a Division Bench of the Madras Hi gh Court dated the 23rd of
August, 1952, by which the |earned Judges disnissed t he
petitions of the different appellants made under article 226
of the Constitution.  The -appellants are I|andholders of
Madras, holding zami ndaries within that State, and in their
applications wunder article 226 of the Constitution they
prayed for wits in the nature of mandanus, directing the
State of Madras to forbear from notifying and taking over
possessi on of the estates held by them and also to
cancel the notifications already issued, in exercise of
its powers under the Mdras Estates (Abolition and
Conversion into Ryotwari) Act, (Act XXVI of 1948). This
Act , the constitutional validity of  which has been
assailed by the appellants, was passed by the Provincia
Legi sl ature of Madras functioning under the  Governnent of
India Act, 1935, ‘and it received the assent t he
CGovernor-Ceneral of lndia on the 2nd of April, 1949. The
avowed object of the Act is to abolish t he zam ndary
system by repealing the Madras Per manent Sett | enment

Regul ation of 1802, to acquire the rights | andhol der s
in the permanently settled and other [estates and to
introduce the Ryotwari systemin all such estates. After

the advent of the Constitution, the Act was reserved for
certification of the President. and it was certified on the
12th of April, 1950. In the petitions presented by the
appel l ants, a large nunber of grounds were put forward by
way of attacking the validity of the legislation which was
characterised as confiscatory in -its char acter and
subversive of the fundanental right  of property, which
the petitioners had in the zam ndaries held by them

under the Pernanent Sett | ement Regul ati on. Pendi ng
t he di sposal of these petitions, t he Consti tution
(First Amendnent) Act of 1951 was passed on 1st of

June, 1951, and this anendnent introduced two new-articles
nanely, article 31-A and 31-B in the Constitution,

apparently with a viewto protect the ’'various | aws
enacted for acquisition of estates from being  challenged
under t he rel evant articles of Part 11l of the
763

Constitution. Article 31-B specifically refers to a nunber
of statutes nmentioned in the ninth Schedule to t he
Constitution and it declares expressly that none of . them

shall be deened to be void on the ground that they
contravened any of t he f undanent al rights,
notwi t hstanding the decision of a court or tribunal to the
contrary. It is not disputed that Madras Act XXVI of
1948 is one of the statutes included in this schedule. It
may be renenbered that an attenpt was nade to inpeach the
validity of the Constitution (First Anendnent) Act

itself before this court in the case of Shankari
Prasad Singh Deo v. Union of India (1). The attempt failed
and after the pronouncenent of this court in Shankar i
Prasad’s case, the grounds upon which the wit petitions
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of the appellants were sought to be supported becane for
the nost part unavailing. It appears that at the tine of
the final hearing of the applications t he argunent s
actually advanced on behalf of the petitioners wer e
ai med not at invalidating the enactment as a whole,
but only sone of its provisions, firstly on the ground
that there was no public purpose behind the acquisition of
some of the itens of property nent i oned therein and
secondl y, t hat the provisions for conpensati on in
certain aspects were colourable exercise of |legislative
powers and constituted a fraud upon the Constitution Act of
1935. These argunments were sought to be supported entirely
on the authority of the nmjority decision of this court in
the case of The State of Bihar v. Mharajadhiraja Sir
Kameshwar Singh (2) to the extent that it pronounced two
of the provisions of the Bihar Land Reforns Act. 1950--a
| egi sl ation simlar in type to the Madr as Act
1948--to be unconstitutional. These contentions did
not find favour with the |earned Judges of the H gh Court
who heard the petitions and holding that the principles
enunci ated by the majority of this court in the Bihar case
referred to above were not - applicable to the inpugned
provisions of the Madras Act, they di sm ssed all the
petitions. Certificates,” however, were granted by the High
Court to the petitioners

(1) [1952] S.C.R 89.

(2) [1952] S.C.R 889.
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under article 132(1) of the Constitution and it is on the
strength of these certificates -that the appeal s have’ cone
bef ore us.

M. Ayyangar, appearing in support of these appeal s,
has t aken his stand solely wupon the doctrine of ’
"colourable legislation” as enunciated by the nmjority
of this court in the Bihar case referred to above. He has
very properly not attenpted to make any point as to the
absence of a public purpose inregard to any of the /itemns
of acquisition, since it is clear that according to the
nmajority view of this court, as explained in Narayan Deo
v. State of Orissa (1), the existence of a public purpose is
not a justiciable issue in case of an enactnent which
having fulfilled the requirenents of clause (4) of article
31 of the Constitution enjoys the protection afforded by
it.

The contentions of M. Ayyangar, in substance, are  that
the provisions of 'section 27(i) as well as of section 30
of the inpugned Act are colourable |egislative provisions
whi ch have been enacted in fraud of the Constitution Act
of 1935. It appears that in determning the  amount of
conpensation, that is to be paid under the Act, in respect
of an acquired estate, it is necessary, first of‘all, to
ascertain what has been described as the 'basic annual suni
in regard to that estate. The  basic annual sum
conprises several itenms or parts which have been set —out
in section 27 and the subsequent sections of the Act, and it
is upon the anount of the basis annual sum determ ned
in accordance with the provisions of these sections that
the total anpbunt of conpensation noney payable to a
proprietor is made to depend. M. Ayyangar contends that
section 27(i) of the Act, which lays down that in conputing
the basic annual sumonly one-third of the gross annua
Ryotwari demand of specified kinds is to be taken into
account, is a colourable provision which, ignores altogether
the actual income derived fromthe property and introduces
an artificial and an arbitrary standard for determ ning the
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i ncomre or profits which has absolutely no relation to facts.

Simlarly, in conmputing the net mscellaneous revenue,

which is an

(x) [1945] SS.CR .AIl.R x953 8. G 375 at P. 380.
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el ement in the conputation of the basic annual sum what is
to be taken into account under section 30 is not the average
of net annual incone which the proprietors t hensel ves
derived fromthe sources, nmentioned in the Act, when they
were in possession of the estates, but which the Governnent
m ght derive fromthem in future years after the dat e
of notification. 'Thus if on account of m snmanagenent or
for other reasons t he Government does not derive any
i ncomre fromthese sources, the proprietor would not have

any conpensation under this head at all. It is
argued that these are nere devices or contrivances ained at
, confiscation of private property and they neither | ay

down nor are based upon any principle of conpensation

VWhat ever the nmerits of these contentions m ght be,
it appears to us that there is an initial and an
i nsuperable difficulty in the way of t he | ear ned
counsel s invoking the authority of the nmajority decision
of this court in the case of The State of Bihar v.
Mahar aj adhiraja Sir Kameshwar Singh(1l) to the circunstances
of ’'the present case. The Bihar Land Ref or ns Act ,
"which was the subject matter of decision in that case,
was a legislation which was pending at the time when the
Constitution cane into force. It was reserved for
consi deration of the President and received his assent in
due course and consequently under clause (4)of article
31 of the Constitution it was imune from judicia
scrutiny on the ground that the conpensation provided by it
was i nadequate or unjust. Wth regard"to two of the
provisions of the Act, however, which were enbodied in
sections 4 (b) and 23(f) of 'the Act, it was held by the
maj ority of this court that they were void as  they
really did not conme wthinentry 42 of List 11 of
Schedul e VI | of the Constitution, under whi'ch t hey
pur ported to have been enacted. Entry 42 of ~ List 11
speaks of "principles on which conpensationfor _property
acquired or requisitioned for the purposes of the Union
or of a State or for any other public purpose is to be
determ ned, and the form and the manner in which such
conpensation is
(1) [1952] s.c.R 889.
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to be given." It was pointed out that entry 42 was
undoubt edl y the description of a | egi sl ative head
and in deciding the competency of a |egislation  under
this entry, the court was not concer ned wi-t h t he

justice or propriety of the principles upon which the
det erm nati on of the conpensation was to be made 'or the
formor manner in which it was to be given. But even then,
the legislation nmust rest upon some principle of giving
conpensation and not of denying or withholding it, and a
| egi sl ation could not be supported which was based upon
sonmet hing which was non-existent or was unrelated to facts
and consequently could not have a conceivable bearing on
any principle of compensation. The initial difficulty
in the way of invoking this doctrine in the present case
lies in the fact that the legislation, which is inpugned
her e, was passed by the Madras Pr ovi nci al Legi sl ature
functioning under the Governnent of India Act, 1935, and

there was no entry in any of the lists attached to the
Act of 1935 corresponding to entry 42 in List 11l of the
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I ndi an Constitution. The only entry relevant to. this
point in the Act of 1935 was entry9 of List 11 which spoke
nerely of 'conpul sory acquisition of land’; and it is clear
that a duty to pay conpensation or of’ laying down any
principle regarding it was not inherent in the |anguage of
that entry. The guarantee for paynent of conpensation, so

far as the Constitution Act of 1935 1is concerned, was
cont ai ned in section 299 clause (2) which was worded as
fol | ows:

"Neither the Federal Legislature nor a Provi nci a
Legi sl ature shall have power to make any law authori sing
the conpul sory acquisition for public purposes of any
| and, or any commrercial or industrial’ undertaking ........
unl ess the | aw provi des for the payment of conpensation for
the property acquired ~and either fixes the anbunt of the
conpensation, or specifies-the principles on which, and the
manner in which it is to be determ ned."

The  appellants could have very well relied upon this
guar ant ee if a bar had not been created in their way by
the provision of article 31(6) of the Constitution. That
clause of article 31 stands of follows:

767

" Any law  of the State enact ed not nore than
ei ght een nont hs bef ore the conmencenent of this
Constitution may within three nonths fromsuch comencenent
be submtted to the president for ~ his certification
and thereupon, if the President by public notification so
certifies, it shall not be called inquestion.in any court
on the ground that it contravenes the provisions of clause
(2) of this article or has contravened the  provisions of
sub-section (2) of section 299 of the Governnment of India
Act, 1935."

It is not disputed that the Madras Act XXVI of 1948 does

ful fil al | t he requirements ment i oned above.
Consequently, it is not possible for us to allow the
appellants to raise the contentions which the | ear ned
counsel on their behalf wants to raise. The result is that
t he appeal s woul d stand di sm ssed, but in the

ci rcunst ances of this case we shall nmake no order as
costs.
Appeal s di sni ssed.
Agent for the appellants: S. Subramani an
Agent for the respondents: R H. Dhebar




