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PETI TI ONER
A. P.  MANCHANDA

Vs.

RESPONDENT:
STATE OF HARYANA

DATE OF JUDGVENT14/ 10/ 1993

BENCH

ACT:

HEADNOTE:

JUDGVENT:

ORDER

1. The appellant was appoi nted as Engi neer Assistant on
January 19, 1967 by the Executive Engi neer of the concerned
Di vi sion. Subsequently, by an order dated February 17, 1968
he was appoi nted as Engi neer Assistant by the Chief Engineer
whi ch order was nodified on Novenber 28, 1969 to read that
the period of his appointnment fromJanuary 19, 1967 to
February 16, 1968 shall be treated on work-charge basis and

his appointnment will be treated as from January 19, 1967.
On this basis, he clainmed seniority over respondents 4 and
5. This claimof his was rejected by the H-gh Court. Hence
thi s appeal

2.\. do not see any nerit in -this appeal. The two

respondents over whomthe appellant clained seniority were
regularly appoi nt ed as Engineer Assi stants wher eas,
admttedly, the appellant clains that he was appointed by
the Superintending Engineer on the verbal orders of the
Chi ef Engineer on January 19, 1967. ~The High Court has
stated that there is nothing on the record to show that any
such verbal order was given by the Chief Engineer. Be that
as it mmy, the fact remains that his entry was not in
regul ar course and by the subsequent order of February 17,
1968 his entry could not have been regularised to the
detri ment of the two respondents who  were regul ar
appoi ntees. The H gh Court has, therefore, rightly observed
that no such retrospective appointnent could have  been
granted by the Chief Engineer affecting the rights of others
and in particular respondents 4 and 5, regular appointees
who were already working as such on the post of ~ Engi neer
Assi st ant s. The view taken by the High Cour't is
unassail able. Hence the appeal fails and is dismssed wth
no order as to costs.

ORDER
1. The appellants were directly recruited as Assistant
Engi neers (Mechanical) in the Public Health Engineering
Depart ment of the State of Bihar. The contesting
respondent s wer e initially appointed as Engi neeri ng
Assistants (Gvil) and on the basis of the 8. 33 per cent
quota fixed for themfor pronotion to the next higher post
of Assistant Engineers, they were pronmpbted as Assistant
Engi neers (Mechanical) on different dates, but were given
retrospective pronmotion w. e.f. August 22, 1970. Respondents
4 and 6 were
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initially pronmoted on July 22, 1972 whereas respondent 5
was pronoted on June 26, 1976. Respondents 4 and 6 were
pronmoted retrospectively w e.f. Novenber 12, 1971 and Apri
15, 1972 respectively whereas Respondent 5 was pronoted
w.e.f. February 1, 1972. By a further order dated Decenber
28, 1978 all the three respondents were granted pronotion
retrospectively w.e.f. August 22, 1970. On the basis of
this retrospective pronotion w.e.f. August 22, 1970, they
were shown as seniors to the appellants in the gradation
list prepared by the State Covernnent. The appellants,
therefore, challenged the gradation list essentially on two
grounds, nanely, (1) that pronmotion could not have been
granted to respondents 4, 5 and 6 froma date prior to their
havi ng been borne on the cadre and (2) the seniority had to
be determined on the basis of the relevant rules as in

exi stence at the material date which was not done. The
direct ~recruits, therefore, challenged the gradation |ist
but the High Court did not accept the chall enge based on the
af oresaid two grounds and di smssed the wit petitions. It

is against the said order of dismissal that the present
appeal is preferred.

2.The |learned counsel for the appellants invited our
attention to the decision of this Court in State of Bihar v.
Akhouri Sachindra Nathl. The question in that case was nore
or less simlar to the question arising in the present

appeal . In that case also the question was - regarding the
fixation of inter se seniority between direct recruits and
pr onot ees. In that case also the pronptees were granted

seniority from retrospective date. That was the bone of
contention between the parties. This Court held in the
backdrop of those facts that no person could be  pronoted
with retrospective effect froma date when he was not. borne
on the cadre so as to adversely affect others. It held that
pronmpbtees not borne on the cadre at the tine when direct
recruits came to be appoi nted cannot be given seniority in
service over direct recruits. The ratio of that /decision
applies squarely in the present appeal also. In view of the
sane, the learned counsel for the State also found it
difficult to support the judgment of the H gh Court.

3.1n the result we allow this appeal and set aside the

i mpugned order of the Hgh Court and direct the State to
refix the seniority inthe light of the decision of this
Court referred to above. There will be no order as to
cost s.
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