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PETI TI ONER
H RALAL PRABHUBHAI AND OTHERS

Vs.

RESPONDENT:
NAG NDAS ATMARAM MVATRI

DATE OF JUDGVENT:
14/ 02/ 1964

BENCH
SUBBARAO, K.
BENCH
SUBBARAO, K.
MUDHOLKAR, J.R

ClI TATI ON
1966 AIR' 367 1964 SCR (6) 807

ACT:

Bonbay Tenancy Agricultural Lands Act (Bom LXVII of 1948),
ss. 88 and 89-Suit for eviction-Agricultural land within two
mles of the limts of ‘Municipality-Applicability of Act.

HEADNOTE

The respondent gave notice to the appellants-termnnating the
| ease of agricultural land situated withintwo nmles of the
l[imts of the Municipality and filed asuit for “eviction
The suit was contested, inter alia, on the ground that under
the provisions of the Bonbay Tenancy Act, 1939, t he
def endants had acquired tenancy rights. The «civil Judge,
inter alia, held that the 1939 Act was repealed by the
Bonbay Tenancy and Agricultural Land Act, 1948, which did
not apply to the suit land, as it was within two ‘mles of
the limts of the Surat Borough Miunicipality and decreed the
suit. On appeal, the District Judge held that the 1948 Act
applied to the Suit land and set aside the decree of the
trial Court. |In second appeal by the plaintiff, the High
Court held that the suit land was within two mles of the
l[imts of the Municipality and therefore, the 1948 Act did
not apply to the suit land. On appeal by Special Leave the
appel l ants contended that their rights under the 1939 Act
were saved and preserved under s. 89(2) of the 1948 Act with
the result that the | ease extended to 10 years' under. the
1939 Act was saved thereunder, and by reason of the -Bonbay
Tenancy and Agricul tural Lands (Anendrment) Act, 1952, /which
brought the suit land within the scope of the 1948 Act,
their rights so preserved cane to be governed by the
provi sions of he 1948 Act and, therefore, they could not be
evi cted except in the manner prescribed by the provisions of
the Act. The respondent contended that the saving provision
in s. 89(2) of the 1948 Act operates only if there is no
express provision to the contrary and that the saving of the
appel lant’s right would be otiose, as he could not enforce
his right under the 1948 Act.

Hel d: (i) Before the suit was disposed of, the 1952 Act

cane into force, and by reason of the extension of the 1948
Act to the suit land, the respondent could not evict the
appel | ants except in the manner prescribed by the 1948 Act.
(ii)The respondent’s contention must be rejected. There is
an express provision found in s. 88(1) of the 1948 Act, in
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as much as it says that the provisions of ss. 1 to 87 wll
not apply to the area in question
(iii)As there was a right recognized by |law there was a

remedy and, therefore. in the absence of any specia
provi sions indicating a

774

particular forum for enforcing a particular right the
general law of the land would naturally take its course.

The Hi gh Court, therefore, was wong in holding that the
appel l ants could not claimthe benefit of the provisions of
the 1948 Act.

Sakharam (a) Bapusaheb Narayan Sanas v. Mani kchand Mt i chand
Shah [1962] 2 S.C.R 59. relied on

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 120/62.

Appeal | by special leave fromthe judgnent and decree dated
April 23, 1959, of the fornmer Bonbay H gh Court in Second
Appeal No. 1359 of 1955.

M S. K Sastri and M~ S. Narasimhan, for the appellants.
O C. Mathur, J. B. Dadachanji and Ravinder Narain for the
respondent .

February 14, 1964.  The Judgnent of the Court was delivered
by

SUBBA RAo J.-This appeal by special |eave raises the
gquestion of the applicability of the Bonbay Tenancy and
Agricultural Lands  Act, 1948 (Bom Act No. 67 of 1948),
hereinafter called the ’1948 Act’, to the tenancy of the
land in dispute.

The appellants are the |legal representatives of one

Prabhubhai Ratanji. The suit property is agricultural |and
situate within tw niles of the Ilimts of the  Surat
Muni ci pal  Bor ough. It was part of the erstwhile Sachin

St ate. On May 7, 1946, Nagindas Atmaram Khatri, the
respondent herein, who was the owner of the said | and, gave
a |l ease of the sane in favour of the said Prabhubhai Ratanji
for a period of six years. On July 28, 1948, Sachin State
becarme part of the Stateof Bonbay. From that date the
Bonbay Tenancy Act, 1939, hereinafter <called the 1939
Act", was nmade applicable to the said area.  On April ~23.
1951, Nagi ndas Atnaram Khatri, the |andlord, gave a notice
to the defendant terminating the lease fromMarch 31. 1952.
After giving the said notice, he filed Reg.~ Suit No. 403 of
1952 in the Court of the Subordinate Judge, Surat, for
eviction of the |essee Parbhubhai Ratanji. The suit was
contested on various grounds, the main contention being that
under the provisions of the 1939 Act, the defendant
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had acquired tenancy rights therein. As the defendant died
on Septenber 30, 1955, his legal representatives were
brought on record in his place. The learned Civil " Judge,
inter alia, held that the 1939 Act was repeal ed by the 1948
Act and that the latter Act did not apply to the suit |and,
as it was wthintw mles of the limts of the Surat
Bor ough Municipality. On that finding, he gave a decree for
possession, arrears of rent and nesne profits. Against the
said decree, the defendant preferred an appeal to the
District Judge. The learned District Judge held that the
landl ord failed to prove that the suit property was within a
distance of two mles of the linits of the Surat Borough
Muni ci pality and, on that finding, he cane to the concl usion
that the 1948 Act applied to the suit |Iand and set aside the
decree of the trial court awarding possession to the
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plaintiff, but maintained the decree for arrears of rent.
Thereupon, the plaintiff preferred a second appeal to the
H gh Court insofar as the decree of the District Court went
against him The said appeal canme up before a D vision
Bench of that Hi gh Court. The H gh Court held that the suit
and was within two mles of the limts of the Surat Borough
Muni cipality and that, therefore, the 1948 Act did not apply
to the suit land. On that finding, it set aside the decree
passed by the learned District Judge and restored that

passed by the | ear ned G vil Judge. The | ega
representatives of the defendant have preferred the present
appeal

Learned counsel for the appellants contended that the High
Court should have held that the rights of the appellants
under the 1939 Act were saved by the 1948 Act. He contended
broadly that the right of the appellants under the 1939 Act
were preserved under s. 89(2) of the 1948 Act, wth the
result ~that the | ease extended to 10 years under the 1939
Act was saved thereunder, and that by reason of the Bonbay
Tenancy . ‘and Agricultural Lands (Arendnent) Act, 1952 (Bom
Act 33 of 1952), hereinafter called the "1952 Act", which
brought the suit land within the scope of the 1948 Act,
their rights so preserved cane to be governed by the
provisions of the 1948 Act and, therefore, the respondent
could not evict themexcept in the manner prescribed by the
provi si ons of that Act.
776
To appreciate the contentions of the parties it is neces
sary to trace briefly the history of t he rel evant
provisions. Section 23(1) of the 1939 Act, as anended by the
1946 Act, read
(a) No |lease of any land situated . in any
area in which this section comes into force
made after the date of the coming into force
of this section in such area, shall be for a
period of |ess than 10 years; and
(b) every | ease subsisting on the said date
or made after the said date in respect of any
land in such area shall be deenmed to be'for a
period of not |ess than 10 years:™
The 1939 Act was repeal ed by the 1948 Act. Section 88(1) of
the 1948 Act, as it stood before the anendment by the 1952
Act, read
"Nothing in the foregoing provisions of this
Act shall apply-

(c) to any area within the limts of G eater
Bonbay or within the limts of the Minicipa

Borough of...... Surat...... and within a
distance of 2 mles of the Ilimts such
bor oughs. "

Section 89 thereof read

"(1) The enactnent specified in the schedule
is hereby repealed to the extent nentioned in
the fourth colum thereof.

(2) But nothing in this Act or any repea
ef fected thereby-

A)

(b) shal | save as expressly provided in this
Act affect or deened to affect,

777

(i) any right, title, interest, obligation

or

liability already acquired, accrued or
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incurred before the conmmencenent of this

Act; .......... "
SCHEDULE |
Year NO. Short Title Extent of repea
1 2 3 4
1939 XXI X The Bonbay Ten- The whol e except
sections
ancy Act, 1939.
3, 3-Aand 4 as
modi fi ed

in t he
foll owi ng manner. ..

Section 88 of the 1948 Act was anended by the 1952 Act. The
rel evant part of the anended section reads :
"(1) Nothing in the foregoing provisions of
this Act shall apply-
(a)
(b)
(c) to any area within the limts of Geater
Bonbay wthin the limts of the Minicipa
Corporations constituted  under the Bonbay
Provincial Municipal Corporation Act, 1949,
within the limts of the Muinicipal Boroughs
constituted under t he Bonbay Muni ci pa
Bor oughs Act, 1925, and within the limts of
any cantonment;........... "
The gist of the provisions in their application to a |ease
of agricultural land situated within two miles of the limts
of the Surat Borough Minicipality may be stated thus :. Such
a | ease subsisting on the date of the amending Act of 1946,
whi ch cane into force on April 11, 1946, shall be deened to
be for a period of not |less than 10 years. The 1939 Act was
repeal ed by the 1948 Act. Under 's. 88(1) (c)
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or the 1948 Act, the provisions of —that Act were not
applicable to any area within the municipal limts of the
sai d borough of Surat and within a distance of two nmles of
the limts of the said borough; but the right, title and

interest of a |l essee in such area was preserved under s. 8 9
(2) (b) (i) of the said Act. Section 88(1) of the 1948 Act,
anong ot her things, was anended by the 1952 Act, which cane
into force on January 12, 1953. By the said anendnment the
1948 Act was extended to any area within a distance of  two
mles of the limts of the Surat Borough Miunicipality. 'Wth
the result, all the provisions of the 1948 Act would be
applicable to a lease of agricultural land subsisting in
such an area after the anmendnment cane into force. I'f so,
such a | ease can be term nated only in the nanner prescribed
by s. 14 thereof.

VWhat is the effect of this legal position on the facts  of
the present case? The relevant facts on which there is
really no di spute nmay now be stated

The |ease deed between the appellants’ predecessor and the
respondent was executed on May 7, 1946, for a period of six
years conmencing from May 3, 1946; that is to say, it would
expire in the ordinary course on May 2, 1952. Sachin State
becanmre part of the Bonmbay State fromJuly 28. 1948. After
it becane part of the Bonmbay State, the 1939 Act, as anended
by the 1946 Act, was extended to that State; with the result
the lease which would have expired in My 1952 was
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statutorily extended by another 4 years. that is, till My
1956. On Decenber 28, 1948, the 1948 Act cane into force.
That Act repealed the 1939 Act. It also exenpted the |ands
within the imts of the Surat Borough Minicipality and al so
| ands within two mles of the limts of t he sai d
Muni cipality from the operation of the provisions of the
said Act. But, it saved the right or interest of the | essee
whi ch he had acquired under the 1939 Act. Wen the 1952 Act
cane into force on January 12, 1953, the said |ease,
protected under the saving clause, was subsisting. By the
sai d anendment, the 1948 Act was nmade applicable to the | and
in question which is within two mles of the limts of the
Surat Borough Municipality. Wth the result, the interest
of the appellants could be term nated

779
only wunder s. 14 of the 1948 Act. On April 23, 1951, the
respondent gave a notice to the appellants ternminating the
| ease from March 31, 1952, and filed the suit for eviction
on April 21, 1952. But before the suit was di sposed of, the
1952 Act ‘came into force, and by reason of the extension of
the 1948 Act to the saidland, the respondent could not
evict the appellants except in the manner prescribed by the
1948 Act. The High Court, therefore, was wong in hol ding
that the appellants could not claimthe benefit of the
provi sions of the 1948 Act
At this stage another argunent advanced by I earned counse
the respondent may al so be noticed. The argunent is t hat
the saving provisioniin s. 89(2) operates only  if there is
no express provision.to the contrary, but such  an express
provision is found in s. 88(1), inasnuch as it says that the
provisions of ss. 1 to 87 will not apply to the area in
guesti on. It is further contended that the saving of the
appellant’s right would be otiose, as he could not  enforce
his right under the Act. A similar argument was advanced
but was repelled by this Court in Sakharam alias Bapusaheb
Nar ayan Sanas v. Mani kchand Motichand Shah(1). There the
lands in dispute were situate within two mles of the linmts
of the Poona Minicipal Borough. - The question was whether
the rights of the appellants as protected tenants were
affected by the repeal. This Court held that the provisions
of s. 88(1) were entirely prospective and that they applied
to lands of the description contained in the said section
fromthe date on which the Act cane into force and that they

were not intended, in any sense, to be of confiscatory
character. When it was further contended that ~ the right
would be illusory, as it could not be enforced under the

Act, this Court pointed out that as there was a right
recogni zed by law there was a remedy and, therefore, in_ the
absence of any special provisions indicating a  particular
forum for enforcing a particular right the general ~|aw of
the land woul d naturally take its course. This decision is
bi nding on us. W, therefore, reject this contention
(1) [1962] 2 S.C R 59.
780
Even so, |earned counsel for the respondent contended that
in the view taken by the Hgh Court it had becone
unnecessary for it to give its findings on tw of the
i mportant issues that arose in the case, nanely, issues 3
and 4, which are as follows :
I ssue 3. Whether the plaintiff proves that he
want s possession for bona fide per sona
cul tivation.
| ssue 4. Whether the defendant proves that he
had not damaged the suit property in view of
the decision in Reg. C. Suit No. 619 of 1950

for
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by the Joint Civil Judge (J.D.), Surat.
He, therefore, pointed out that the natter would have to be
remanded to the High Court for its decision on the said two
poi nt s.
In view of the supervening circunstances, it is not possible
to accede to this argunent. As pointed out earlier, on
April 23, 1951, the respondent issued the notice on the
ground that the tenancy of six years would expire on March
31, 1952. But by reason of the 1939 Act the tenancy was
statutorily extended till 1956. So the said notice had
becorme i neffective and the respondent would not be entitled
to any relief on its basis. It would be open to himto take
any appropriate proceedings, which the law allows, in a
proper tribunal. In the circunmstances the only course open
to us is to set aside the decree of the High 'Court and to
restore that of the Dirstict Judge. The parties will bear
their respective costs throughout,
Appeal al | owed.




