IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ORDI NARY ORIG NAL ClVIL JURI SDI CTI ON

WRI'T PETI TI ON NO. 338 OF 2006

Ms.MJ. Exports Pvt. Ltd.
113, Jolly Maker Chanbers

No. 11, Nariman Point,
Bonbay - 400 021. .. Petitioner.
V/s.

1. Union of India, through
the Secretary, Mnistry
of Law Justice and Conpany
Affairs, Aayakar Bhavan,
M K. Road, Churchgat e,
Bonbay - 400 020.

2. Central Board of Excise
& Custons, Departnent of
Revenue, M nistry of
Fi nance & Conpany Affairs,
Gover nment of India
Through Director, Drawback.

3. Chief Comm ssioner of Custons
New Cust om House, Ball ard
Estate, Munbai - 400 001

4. Conm ssioner of Custons,
New Cust om House, Ball ard
Est at e, Munbai 400 001.

5. The Assi stant Comm ssi oner
of Custons, Appraising
G oup VB New Cust om House,
Bal | ard Estate, Minbai 400 001

6. The Additional Conm ssioner of
Custons (General), Minbai

7. The Deputy Conmi ssioner of
Custons Central Revenue
Recovery Cell, 6th Floor,
Annexe Buil di ng, New Custom
House, Ballard Estate,
Munbai - 400 001. .. Respondents.

M . Vi kram Nankani with Ms. Sathe i/b. Mdhur Baya for
the petitioner.
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M.AJ. Rana with M.P.S. Jetly for the respondents.

CORAM: RM LODHA &
J. P. DEVADHAR, JJ.

DATED : 28TH MARCH, 2006.
ORAL JUDGVENT (Per R M Lodha, J.)

Rul e. Ret ur nabl e forthw th. The

advocate on record for the respondents wai ves

servi ce. By consent, rule is heard finally at this
st age.
2. In the light of the subm ssions advanced

before us by the senior counsel and the counsel for
the parties, we find that two questions arise for our

consi deration :

one) Is MJ. Exports (the petitioner) liable
to pay interest on the del ayed paynent of
duty under Section 28AA of the Custons
Act, 1962 from 26th August, 1995
(imedi ately after three nonths of com ng
into force of Section 28AA) or from 14th
Novenber, 2001 (on expiry of three nonths
from the date of decision of the Suprene

Court dated 14th August, 2001) ?

t wo) l's t he interest in t he sum  of

Rs. 4,67,02,251/- as denanded by t he
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respondent No.4 fromMJ. Exports (the
petitioner) vide comunication dated 25th

August, 2001 proper ?

Re : Question (one)

3. M J. Exports Pvt. Ltd. (hereinafter
referred to as ‘MJ. Exports’ or ‘the petitioner’)
inmported 53 nunbers of Haenodialysis Machines and
accessories and spares under an Open General License
(oa). They clai ned exenption wunder Exenption
Notification No.208/81-cus for the inport of the said
machi nes. Admttedly the said machines after the
i mport were exported by M J. Exports to the
erstwhi l e USSR

4. The Custons Departnent issued a show
cause notice dated 25th March, 1989 to MJ. Exports
for exporting the nachines outside the country
Wi t hout carrying out any process. On 6th April, 1993
anot her show cause notice was issued to them under
Section 124 of the Custons Act, 1962 for clearance of
53 nunbers of Haenodi al ysis Machi nes and accessories
and spares wunder an OG. by evading custonms duty to
the tune of Rs.2,694,42,867/- and exporting the sane

to USSR wi t hout utilising the goods in India.
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5. On  28th January, 1994, the Collector of
Custons, Bonbay after hearing M J. Exports in
response to the show cause notice under Section 124
of the Custons Act, 1962 passed an order that they
wer e not entitled to Exenpti on Notification
No. 208/ 82-cus dated 22nd Septenber, 1981 and that the
duty of custons amounting to Rs.2,94,42,867/- shal

be recovered fromthem under proviso to Section 28(1)
of the Custonms Act, 1961. The Collector of Custons
al so inposed penalty of Rs.1,00,00,000/- on them
under Section 112(a) of the Custons Act, 1961

Though t he Haenodi al ysers wer e liable for
confiscation, the Collector of Custons noted that the
said goods having already been exported, those were

not avail able for confiscation.

6. MJ. Exports felt aggrieved by the order
dated 28th January, 1994 passed by the Collector of
Custons - 11, Bonmbay and filed an appeal before the
Custons, Excise and Gold (Control) Appellate Tribunal
( CEGAT) . The two nenbers of the CEGAT differed in
their opinion and the matter was referred to the
third nenber. Utimately, in view of the nmgjority
opinion, the appeal filed by MJ. Exports was
al l oned on 20th May, 1999 and the order passed by the

Col | ector of Custons was set asi de.
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7. This tinme, the revenue felt aggrieved by
the order of the CEGAT and carried the matter to the
Suprene Court. The Suprene Court vide its order
dated 14th August, 2001 set aside the order of the
CEGAT and restored the order of the Collector of
Custons dated 28th January, 1994 and confirnmed the
duty to the tune of Rs.2,94,42,687/- and penalty of
Rs. 1, 00, 00, 000/ -.

8. Going alittle backwards to have a ful

view of facts, it may be noticed here that in the
appeal preferred by MJ. Exports against the order
of the Collector of Custons dated 28th January, 1994,
the petitioner made an application for dispensation
of pre-deposit. By the order dated 26th October,
1994, CEGAT, passed a conditional order directing
M J. Exports to deposit a sumof Rs.1,50,00,000/-
within 12 weeks fromthe date of receipt of the order
and upon conpliance, the deposit of balance duty
anount and penalty anmount was ordered to be di spensed
Wit h. MJ. Exports challenged the order dated 26th
Cctober, 1994 before the Del hi H gh Court. By an
ad-interim order dated 25th January, 1995, the
Division Bench of the Delhi H gh Court ordered that
on depositing an amount of Rs.50,00,000/- within 12
weeks from the date of receipt of the order of the

CEGAT, the appeal filed by the petitioner shall not
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be dism ssed. M J. Exports challenged the said
order before the Suprene Court. By its order dated
31st March, 1995, the Suprenme Court dism ssed the
Special Leave Petition but extended the time for
depositing the sum of Rs.50,00,000/- upto 30th April,
1995. The petitioner, accordingly, deposited a sum
of Rs.50,00,000/- wth the Custons authorities on
22nd  April, 1995. Wen the matter further cane up
before the Delhi H gh Court after the notice was
served on the Custons departnent, by its order dated
12th May, 1995, the Del hi Hi gh Court disposed of the
wit petition and nodified the order of the CEGAT
dated 26th Cctober, 1994 by directing that in
addition to the deposit of Rs.50,00,000/-, the
petitioner shall also furnish bank guarantee in the
sum of Rs. 50,00, 000/-. In ot her wor ds, t he
conditional pre-deposit order passed by the Tribunal
on 26th October, 1994 stood nodified by condition of
pre-deposit of Rs.50,00,000/- and al so bank guarant ee
in the sumof Rs.50,00,000/-.

9. The provision relating to del ayed paynent
of duty was inserted in the Custons Act, 1962 by way
of Section 28AA vide Act 22 of 1995. Section 28AA
reads thus :

"28AA. Interest on del ayed paynent

of duty. - (1) Subject to the provisions
cont ai ned in section 28AB, where a
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per son, chargeable wth t he duty
determ ned under sub-section (2) of
section 28, fails to pay such duty within
three nonths from the date of such
determ nation, he shall pay, in addition
to the duty, interest at such rate not
bel ow ei ghteen per cent and not exceedi ng
thirty-six per cent per annum as is for
the time being fixed by the Central
Gover nnent , by notification in t he
Oficial Gazzette, on such duty fromthe
date immediately after the expiry of the
said period of three nonths till the date
of payment of such duty :

Provided that where a per son
chargeable wth duty determ ned under
sub-section (2) of section 28 before the
date on which the Finance Bill, 1995
receives the assent of the President,
fails to pay such duty wthin three
nmonths from such date, then, such person
shall be liable to pay interest under
this section fromthe date immediately
after three nonths fromsuch date, till
the date of paynent of such duty.

Expl anation 1. - Where the duty
determined to be payable is reduced by
the Comm ssi oner (Appeal s), Appellate
Tribunal or, as the case may be, the
court, the date of such determnation
shall be the date on which an anount of
duty is first determ ned to be payable.

Expl anation 2. - Where the duty
determined to be payable is increased or
further increased by the Comm ssi oner
(Appeal s), Appellate Tribunal or, as the
case my be, the court, the date of such
determ nation shall be, -

(a) for the anount of duty first
determ ned to be payable, the
date on which the duty is so
det er m ned;

(b) for the anpbunt of increased
duty, the date of order by
whi ch the increased anmount of
duty is first determned to
be payabl e;

(c) for the armount of further
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i ncrease of duty, the date of
order on which the duty is so
further increased.
(2) The provisions of sub-section (1)
shall not apply to cases where the duty
or the interest becones payabl e or ought
to be paid on and after the date on which
the Finance Bill, 2001 receives the
assent of the President."”
10. The petitioner has set up diverse grounds
challenging the Ilegality of levy of interest under
Section 28AA. However, during the course of hearing
M. Vi kram Nankani, the |[|earned counsel for the
petitioner confined his argunent to one aspect. Hi's
submission is : on the date Section 28AA cane into
force (26th My, 1995) and three nonths from such
date, the liability to pay duty vide the order of the
Col l ector of Custons stood suspended because of the
pendency of the appeal before CEGAT and the interim
order operating at that tine; that CEGAT ultimately
allowed the appeal and, therefore, there was no
l[iability wupon the petitioner to pay the duty until
the order canme to be passed by the Suprene Court on
14th August, 2001. The counsel would submt that
there was no failure to pay the duty wthin three
nonths from the date Section 28AA cane into force
and, in these circunstances, the interest cannot be
| evied wupon the petitioner under Section 28AA from

26t h August, 1995. According to him if at all it is

leviable, it could only be fromthe expiry of three
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months of the order of the Suprene Court passed on

14t h August, 2001.

11. On the other hand, M.A J. Rana, the
senior counsel argued that by the order of the
Suprene Court passed on 14th August, 2001, the order
of the Collector of Custons has been restored and,
thus as on 28th January, 1994 M J. Exports was
liable to pay the duty of Rs.2,94,42, 687/- and since
they failed to pay the said duty within three nonths
of comng into force of Section 28AA, they are |liable
to pay interest under Section 28AA from the date
imediately after three nonths from the date of

comng into force of Section 28AA

12. From the facts that we have narrated
above, it is clear that by the order dated 28th
January, 1994, the Collector of Custons determ ned
the duty and, accordingly, MJ. Exports becane
liable to pay the custons duty to the tune of
Rs. 2,94,42,687/- and penalty of Rs.1,00,00,000/-. It
is true that the said order was challenged by the
petitioner before CEGAT and at the tinme of comng
into force of Section 28AA there was an interim order
operating in favour of the petitioner and the
petitioner also succeeded before CEGAT. However, in

appeal that was carried by the revenue to the Suprene
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Court, the order of CEGAT dated 20th May, 1990 was
set aside and the order of the Collector of Custons
passed on 28th January, 1994 was restored. It would
be, thus, seen that on 26th May, 1995 when Section
28AA cane into force, after receiving the assent from
the President, the petitioner was liable to pay the
duty already determ ned under sub-section 2 of
Section 28. They failed to pay such duty wthin
three nonths from 26th My, 1995. In terms of
provi so appended to Section 28AA, the petitioner
becane liable to pay interest from the date

i medi ately after three nmonths from 26th May, 1995.

13. The subm ssion of the counsel for the
petitioner 1is that the expression ‘fails to pay such
duty’ in Section 28AA indicates positive and
del i berate inaction on the part of the person saddl ed
with paynment of custons duty and in the facts of the
present case as the appeal was pending and the
interim order was operative, non deposit of the duty
determined by the Collector of Custonms cannot be
construed to be failure on the part of the petitioner
to pay such duty under Section 28AA W do not
agr ee. The expression ‘fails to pay such duty’ in
the context of Section 28AA, in our opinion would
mean unabl e to pay such duty or choose not to pay the

duty. The reason for not paying the duty may be nany
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and vari ed. The reason is not material nor the
i ntention. VWhat is inportant is the factumof non-
paynment of duty determ ned under sub-section 2 of
Section 28 within three nonths fromthe date Section
28AA cane into force. The fact that the petitioner
did not pay duty (for whatever reason; may be
because interimorder of the Delhi H gh Court dated
26th COctober, 1994 was operating in petitioner’s
favour) w thin concessional period would render the
petitioner liable to interest as ultimately the order
of Collector of Custons was restored. The |aw makers
while enacting Section 28AA by providing interest on
del ayed paynment for the first time gave an
opportunity to a person chargeable of duty wunder
sub-section 2 of Section 28 to discharge their
l[iability of paynent of duty within three nonths from
the date of comng into force of Section 28AA The
proviso to Section 28AA is by way of concession to
the defaulter to save paynment of interest if the duty
was paid within three nonths fromthe date the said
provision came into force. |If the defaulter failed
to take advantage of such statutory concession and
sought to wait until outconme of pending litigation
arising out of chargeability of duty, he has to thank

hi nsel f.

14. In our considered opinion, it has to be
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held that the petitioner was chargeable of duty
determ nati on under sub-section 2 of Section 28 on
21st  August, 1994 (i.e. before the date on which
Section 28AA cane into force) and since they failed
to pay such duty within three nonths fromthe date of
comng into force of Section 28AA, they are liable to
pay interest from 26th August, 1995. The denmand of
interest fromthe petitioner on unpaid duty from 26th

August, 1995 cannot be said to be bad-in-Iaw.

Re : Question (two)

15. By the order dated 25th August, 1994, the
respondent No. 4 has demanded a sum of
Rs. 4,67,02,251/- towards interest on unpaid duty from
26th August, 1995. The cal culation thereof is shown
in the chart annexed with the conmunication dated
25th August, 2005. The calculation shows that the
i nt erest is calculated on the duty anount of
Rs. 2,94,42,867/- from 26th August, 1995. M.AJ.
Rana, the |earned senior counsel for the revenue did
not dispute that under the interim order, the
petitioner had deposited a sum of Rs.50,00,000/- on
22nd  April, 1995 towards the duty. Though, upon
appeal having been allowed by the CEGAT in the year
1999, the said sumof Rs.50,00,000/- was refunded in

the year 2000, yet the fact remains that atleast for

::: Downloaded on - 26/06/2024 07:33:04 :::



13

the period from 26th August, 1995 until the refund of
Rs. 50, 00,000/-, no interest could be charged on
Rs. 50, 00, 000/ -. W do not intend to go into the
calculation part in detail but suffice it to say that
the cal culation of interest by the respondent No.4 is
not proper and it needs to be recal cul at ed. As a
matter of fact, M.A J. Rana, the senior counsel for
the revenue fairly submtted that the departnent
shall have to give credit of Rs.50,00,000/- which the
petitioner deposited on 22nd April, 1995 until it was
refunded to the petitioner pursuant to the order of
t he CEGAT. He al so stated that the interest rate
shall have to be as per the notifications issued by
t he Central Governnent from tine-to-time under

Secti on 28AA.

16. We, accordingly, dispose of the wit

petition by foll ow ng order

i) The demand of interest from the
petitioner by the respondent No.4 on
unpaid duty from 26th August, 1995 is

| egal and vali d.

i) The calculation of interest as
communicated to the petitioner vi de

comuni cation dated 25th August, 2005 is
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not proper, and, therefore, set aside.

iii) The respondent No.4 is directed to
re-calculate the interest from 26th
August, 1995 by not charging interest on
Rs. 50, 00, 000/- from 26th August, 1995
until the date of return of the said

anount to the petitioner.

i V) Wiile re-calculating the interest,
the respondent No.4 shall apply the
interest rate as per the notifications
issued by the Central Governnment under
Section 28AA fromtine-to-tinme.

No costs.

(RM LODHA J.)

(J.P. DEVADHAR J.)
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