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ACT:
Service Law-Practice & Procedure:

Sel ection Post--Pronotion on nerit--Decision of Selec-
tion Conmittee to prevail unless vitiated by nala fides or
bias. Seniority and satisfactory Service not rel evant.

Constitution of India, Articles 226 & 32: Service WMat-
ters--Pronoti on--Powers of the Court--Court can direct con-
sideration of the case--Cannot direct pronotion

HEADNOTE

The respondent holding a Mddl e Management G ade Scal e
Il post in the appell ant Bank was found not fit for prono-
tion to Grade Scale Ill by the Selection Cormittee’ in the
year 1979 and superseded. Hi s case was agai n considered in
the years 1980, 1981 and 1983 but denied pronotion. He filed
a wit petition in the Hgh Court in 1984 for the issue of a
direction to the managenent to pronbte himto the higher
post wth effect from1979 with the assertion that he  was
fully eligible for such pronotion.

The Single Judge noticed that in respondent’s confiden-
tial reports for the years 1977-78, 1979-80 and 1980-81 it
had been recorded that his service was ’'satisfactory’ and
that there were no adverse remarks agai nst him He, there-
fore, took the view that there was nothi ng which disentitled
the respondent to pronotion and that the action of the
managenent in not pronoting himwas arbitrary, and accord-
ingly issued a direction to the appellants to pronote the
respondent with effect from 1. 8.1979 when his batch nmates
were pronoted. The Division Bench dism ssed the appeal filed
by the appel | ants.

In this appeal by special leave it was contended for the
appel lants that the pronotion to Mddle WManagenent G ade
Scale |11 posts depended not nerely upon the eligibility but
on nmerit and such promption was accorded only after a proper
evaluation by the Selection Committee of the service re-
cords, performance appraisal and potentiality of the officer
concerned to assune higher responsibilities, that the nere
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absence of adverse remarks did not entitle an enployee to
promotion to the next higher grade autonmatically when prono-
tion was by selection. that after applying the relevant
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tests laid down by the managenent for pronotion to the
M ddl e Managenent Grade Scale Il it was found fromtine to
time that the respondent was not entitled to be pronoted,
and that in any event the H gh Court was not right in issu-
ing a direction to the nanagenent to pronpote the respondent
to the higher post particularly in the absence of any plea
of mala fides.

Al'l owi ng the appeal

HELD: The High Court was not right in directing the
appel lants to promote the respondent to the Mddle Mnage-
ment Grade Scale 111 with effect from 1979. [538(C]

If pronption has been denied arbitrarily or wi thout any
reason ordinarily the Court can issue a direction to the
managenent to consider the case of the officer concerned for
promotion but it cannot issue a direction to pronote the
officer concerned to the higher post wthout giving an
opportunity to the managenent to consider the question of
promotion. This~ is because the Court is not by its very
nature conpetent to appreciate the abilities, qualities or
attributes necessary for the task, office or duty of every
kind of —post-which is tobe filled up by selection. The
duties of such posts may need skills of different kinds-
scientific. technical, financial, industrial, comrercial
adm ni strative, educational etc. The " evaluation of the
abilities should, 'therefore, in the public interest ordi-
narily be left to be done by the individual or a comittee
consi sting of persons who have the knowedge of the require-
ments of a given post. [536E-H|

VWhenever pronotion to a higher post is to be nade on the
basis of merit no officer can claimpronotion to the higher
post as a matter of right by virtue of seniority alone wth

effect fromthe date on which his juniors are pronoted. It
is not sufficient that in his confidential reports it is
recorded that his services are 'satisfactory’. An @ officer

may be capabl e of discharging the duties of the post held by
him satisfactorily but he may not be fit for the higher
post. Before any such pronotion can be effected it/ is the
duty of the managenent to consider the case of the officer
concerned on the basis of the relevant material s.” O course,
the process of selection adopted by them should always he
honest and fair. It is only when the process of selection is
vitiated on the ground of bias, mala fides —or any other
simlar wvitiating circunstances other considerations w |l
arise. [536C-E;, H 537A]
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State of Msore and Anr. v. Syed Mhmood and ors.,
[1968] 3 S.C.R 363, applied.

In the instant case at all relevant tinmes the case of
the pronotion of respondent has been considered in accord-
ance with law by the selection conmrittee constituted by the
appel l ant Bank and it did not find himfit for promotion on
all such occasions. There is no allegation of bias or. mala
fides wurged against the menbers of the selection conmittee
or the management. The appellants, therefore, cannot be said
to have committed any error is not pronoting the respondent.
]1538B-C]

The appellants are directed to consider the case of the
respondent for pronotion within four months fromthe date of
the judgment. and if found fit to pronote him forthwth.
[ 538E]

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1387 of
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1987.

From the Judgnent and Order dated 25.9.1986 of the
Andhra Pradesh High Court in CW Appeal No. 1027 of 1986.

A K Sen, K Srinivasamurthy and Kail ash Vasdev for the
Appel | ant s.

M K.  Ramanurthi and M A Krishna Murthy, for the Re-
spondent .
The Judgrment of the Court was delivered by

VENKATARAM AH, J. The State Bank of India and two of its
of ficers have filed this appeal by special |eave against the
judgrment of a Division Bench of the High Court of Andhra
Pradesh in Wit Appeal No. 1027 of 1986 dated 25.9.1986
affirmng the judgnent  dated 28.3. 1986 of the |earned
Single Judge in Wit Petition No. 5133 of 1984 issuing a
direction to the appellants to pronote the respondent, Mohd.
Mynuddin to the M ddle Managenent Grade Scale |11

The respondent who was hol ding the post of the Mnager
S.1.B. ~Division, State Bank of India, Vijayawada (Andhra
Pradesh) which wasa post in Mddl e Managenment Grade Scale
Il filed the above wit petition before the Hgh Court in
the year 1984 conpl ainingthat he had been wongly denied

promotion to the Mddle Managenment Grade Scale 111 along
wi th some ot hers who bel onged to his batch
535

wi thout any reasonabl'e ground, even though he was fully
eligible for such pronotion. On the above basis he prayed
for the issue of a direction to the nanagenent to pronpote
him to the higher post with effect from 1979. According to
the appellants his case was not considered in the year 1979
on account of inadequacy of material regarding his eligibil-
ity but when it was brought to the notice of the nmanagenent
that he had necessary eligibility for the post, his case was
consi dered in 1982 for the vacanci es of 1980 and 1981 but he
was not selected. Again his case for pronotion was | consid-
ered on 13.8.1983. Then again he was found not fit for
promoti on and, therefore, he was not pronoted.

The nmain contention of the respondent before the High
Court was that since there were no adverse remarks in any of
his confidential reports, he should have been pronoted to
the higher post. The | earned Single Judge noticed that in
the confidential reports relating to the respondent it had
been recorded that his service was 'satisfactory’ in-the
years 1977-78, 1979-80 and 1980-81 and that there were no
adverse remarks against the respondent. The learned Single
Judge, therefore. found that on the material placed before
the Court there was nothing which disentitled the respondent
to the pronotion in question and that the action of the
managenment in not pronoting himwas arbitrary. The |earned
Single Judge accordingly allowed the wit petition and
issued a direction to the appellants to pronote the respond-

ent to the post of Mddle Managenent Grade Scale Il with
effect from1.8. 1979 when his batch mates were pronoted and
that he should be given all consequential benefits. Ag-

grieved by the judgment of the |earned Single Judge the
appel l ants filed an appeal before the Division Bench of the
Hi gh Court which, as stated earlier. dismssed the appea
affirmng the judgnent of the |earned Single Judge by its
order dated 25.9. against which this appeal by special |eave
is filed.

It is admitted that the posts in the Mddle Managenent
Grade Scale I1l in the State Bank of India are posts to
whi ch appoi ntnents are made by sel ection. The State Bank of
India stated before the High Court that the pronotion to
M ddl e Managenent Grade Scale |11 posts depended not nerely
upon the eligibility but on nmerit and such pronotion was
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accorded only after a proper evaluation of the service
records, performance appraisal and potentiality of the
of ficer concerned to assunme higher responsibilities. The
eval uation was done by the Selection Committee. which was
expected to go into several aspects including the nmerits and
denerits or all the candidates who were eligible. It was
further pleaded that the nere absence of adverse remarks did
not entitle an enployee to pronotion to the next higher
536
grade automatically when pronotion was by selection. It was
further pleaded that after applying the relevant tests laid
down by several circulars issued by the Managenent enbodyi ng
the guidelines in respect of the selection of officers for
pronmotion to the M ddle Managenent Grade Scale Il it was
found fromtine to tinethat the respondent was not entitled
to be promoted. It was further pleaded before us that in any
event the Hi gh Court was not right in issuing a direction to
the managenment to pronote the respondent to the higher post
particularly in the absence of any plea of nala fides. The
| ear ned counsel for the appellants, however, has very fairly
stated that even now the managenent is willing to consider
the case of the respondent for pronotion on a proper ap-
prai sal of the relevant material by the Selection Conmittee.
Whenever pronption to a higher post is to be nade on the
basis of merit no officer can claimpronotion to the higher
post as a matter of right by virtue of seniority alone wth

effect fromthe date on which his juniors are pronoted. It
is not sufficient that in his confidential reports it is
recorded that his services are 'satisfactory’ .  An officer

may be capabl e of discharging the duties of the post held by
him satisfactorily but he nay not be fit~ for -~ the higher
post. Before any such pronotion can be effected it is the
duty of the managenent to consider the case of the officer
concerned on the basis of the relevant nmaterials. If prono-
tion has been denied arbitrarily or~ without any reason
ordinarily the Court can issue a direction to the managenent
to consider the case of the officer concerned for pronotion
but it cannot issue a directionto pronmote the officer
concerned to the higher post wi thout giving an -opportunity
to the managenment to consider the question -of pronotion.
There is good reason for taking this view The Court is not
by its very nature conpetent to appreciate the abilities,
qualities or attributes necessary for the task, office or
duty of every kind of post in the nodern world and it would
be hazardous for it to undertake the responsibility of
assessing whether a person is fit for being prombted to a
hi gher post which is to be filled up by selection. The
duties of such posts may need skills of di fferent
ki nds--scientific, technical, financial, industrial. comer-
cial, adm nistrative, educational etc. The nethods of eval u-
ation of the abilities or the conpetence of persons to be
sel ected for such posts have al so becone nowadays very nuch
refi ned and sophi sticated and such eval uati on shoul d, there-
fore, in the public interest ordinarily be left to be done
by the individual or a conmittee consisting of persons who
have the know edge of the requirenments of a given post, to
be nominated by the enployer. O course. the process of
sel ection adopted by them shoul d al ways be
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honest and fair. It is only when the process of selection is
vitiated on the ground of bias, nala fides or any other
simlar wvitiating circunstance other considerations wll
arise. The nature of the wit that can be issued in cases
like the one before us has been considered by this Court in
the State of Mysore and Anr. v. Syed Mahnood and Os., |
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1968] 3 S.C.R 363. In that case rule 43(b) of the Msore
State Civil Services General Recruitnment Rules, 1957 re-

quired pronotion to be nmade by selection on the basis of
seniority-cumnerit, that is seniority subject to the fit-
ness of the candidate to discharge the duties of the post
from anong persons eligible for promotion. VWhile making
sel ections for pronotions to the posts of senior statistica
assistants fromthe cadre of junior statistical assistants,
the State CGovernnent did not consider the case of the re-
spondents therein who were junior statistical assistants,
and published a list pronoting persons ranking bel ow themin
point of seniority. The respondents therein filed wit
petition before the Hi gh Court. The H gh Court while refus-
ing to quash the seniority list directed the appellant-State
to pronote the respondents as fromthe dates on which their
juniors were pronmoted and treat their pronotion as effective
fromthat date. Inthe appeal filed against the judgnent of
the H gh Court this Court observed that while making selec-
tions for pronotion to the posts of senior statistica
assi stant's fromthe cadre of junior statistical assistants,
in 1959, the State Governnent was under a duty to consider
whet her having regard to their seniority and fitness they
should be pronoted. Since the pronotions were irregularly
made the respondents therein were entitled to ask the State
Governnment to reconsider their case. In the circunstances.
this Court observed, that the H gh Court could only issue a
wit to the State Governnment conpelling it to perform its
duty and to consider whether having regard to their seniori-
ty and fitness, the respondents should have been pronoted on
the rel evant dates when officers-junior to them were pronot-
ed and that instead of issuing such a wit the Hgh Court
had wongly issued a wit directing the State Governnent to
prombte themw th retrospective effect. This Court  further
observed that the H gh Court ought not to have issued such a
wit wthout giving the State Governnent an opportunity in
the first instance to consider their fitness for pronotion
in 1959. The ratio of the above decision is that where the
State Governnent or a statutory authority is under an /obli-
gation to pronote an enpl oyee to a higher post which has to
be filled up by selection the State Governnent or the statu-
tory authority alone should be directed to consider the
guesti on whether the enployee is entitled to be so pronoted
and that the Court should not ordinarily issue a wit to the
CGovernment or the statutory authority to pronote an  officer
strai ghtaway. The principle enunciated in the above decision
538

is equally applicable to the case on hand.

It is seen that the Selection Commttee constituted by
the State Bank of India has considered the case of the
respondent for pronotion to the vacancies of the years’ 1980
and 1981 and for the subsequent period fromtinme “to tine.
The Selection Conmittee did not find the respondent fit for
promotion on all such occasions. There is no allegation of
bias or mala fides urged against the nmenbers of the Selec-
tion Conmttee or the nanagenent. On the material placed
before us we hold that at all relevant times the case of the
pronmoti on of respondent has been considered in accordance
with lTaw. No other contention is urged before us. On the
facts and in the circunmstances of the case we do not find
any error committed by the appellants. The H gh Court was
not. therefore, right in directing the appellants to pronpote
the respondent with effect from 1979. As nmentioned earlier
the |learned counsel for the appellants has subnitted that
the Selection Conmittee constituted by the appellants would
agai n consi der the case of the respondent for pronotion on a
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proper appraisal of the relevant material

In the circunmstances, we feel that the direction issued
by the Hi gh Court should be set aside and we accordingly do
so. The appellants are, however, directed to consider the
case of the respondent for pronotion within four nmonths from
today and if on an assessnent of the relevant material the
State Bank of India finds that the respondent is fit to be
pronot ed, he shall be pronpted forthwith

This appeal is accordingly disposed of. There wll.
however be no order as to costs.
P.S. S Appea
al | oned.
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