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Leave granted.

Thi s appeal by way of special |eave is directed agai nst
the judgnent of Punjab and Haryana High Court in Regul ar
Second Appeal No. 1187 of 1989 arising out of a suit against
the defendant Municipal Commttee for a declaration that the
land entered in Khewat No. 391 neasuring 321 Kanals 14
Marlas and in Khewat No. 392 neasuring 1197 Kanals 5 Marl as
in village Brahman Majra, Tehsil Sirhind as full'y described
in para Aand B of the plaint are the properties of the
plaintiffs and they are the khewatdars and defendant should
be permanently injuncted from di spossessing the plaintiffs.

The plaintiffs’ case in nutshell is that they are
khewat dars of village Brahman Majra and they filed the suit
in representative capacity under Oder | ~Rule 8 C.P.C It

was all eged that Khasra No. 391 and 392 neasuring 321 Kanal s
14 Marlas in Khewat No. 392 neasuring 1197 Kanals 5 Marl as
respectively are ’'Shamat deh’ and it was under Nagar
Panchayat. By a Notification dated 18.9.1968 the Minicipa
Limts of Sirhind Municipality was extended covering a part
of Gram Sabha area of Nagar Panchayat and the di sputed area
cane under the Miunicipal Linmts. It is further averred that
Gram Sabha of the village having been abolished, the lands
in question reverted to the original khewatdars under the
proviso to Rule 3 of the Gam Panchayat Rules, 1965
(hereinafter referred to as ’'the Rules’). Wen Punjab
Governnent acquired a portion of the said land for
construction of godown for storing foodgrains, an award was
passed on 19.3.1977 by Collector, Patiala and thereafter the
reference having been nade to the District Judge under
Section 30 of the Land Acquisition Act, the said District
Judge determ ned the conpensation to be payable to the
plaintiffs even though the defendant - Municipal Comrittee
also clainmed conpensation. The said decision therefore
operates as res judicata against the defendant in the
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present proceeding. It was also further averred that
nmutation was ordered in favour of the plaintiffs by the
Col l ector by Order dated 8.8.1975. A revision being carried
out by the Minicipal Committee, the Financial conm ssioner
set aside the said order by his order dated 13.5.1982 and
directed nutation in favour of Muni ci pal Conmittee and
therefore the plaintiffs filed the suit for the relief as
al ready stated. The defendant - Minicipal Commttee in the
witten statenment took the stand that the disputed property
t hough ' Shanml at deh’ was a part of G am Sabha. But on and
fromthe date of issuance of notification ext endi ng the
Municipal limts of Sirhind over the area, it formed a part
of the Muinicipality and therefore the Municipal Commttee
has right, title and interest to the land. It was also
further averred that ~the conmpensation anount having been
awarded in favour of the plaintiffs on a finding that the
acquired |Iand forns a part. of plaintiffs proprietary
interest, the principle of res judicata will not apply. On
these pleadings the |earned Trial Judge framed as nmany as 7
i ssues and ~on issues 1 to 3 came to conclusion that the
plaintiffs are  the khewatdars of village Brahman Majra, and
are owers of the suit'land and the ownership of the |and
vests with the proprietor ~of the village and not in the
Muni ci pal Commttee., On-issue no. 4 the Trial Judge found
that the question/of title to the suit Iand has finally and
concl usi vely been deci ded by the | earned Additional District
Judge, Patiala in reference under Section 30 of the Land
Acquisition Act and' the said decision operates as res
judicata in the present proceedings. On issue No. 6 the
| earned Trial Judge cane to hold that valid notice under
Section 49 of the Punjab Minicipal Act had been duly served
upon the defendant before filing of the present suit. Wth
these findings the suit having been decreed. The def endant
carried the matter in appeal. The learned Additiona
District Judge, Patiala confirned the findings of the Tria
Judge and dism ssed the appeal. The defendant - Municipa
Conmittee then carried the matter to the Hgh GCourt in
Second Appeal and the sanme having been dismissed, the
def endant - Municipal Committee has approached this Court.

Learned counsel for the appellant contended that on the
admtted position that the disputed land was a part of
" Sham at deh’ and was owned by G am Panchayat of village
Brahman Mavira by operation of law it stood vested in
Sirhind Municipality on and fromthe date the notification
was issued extending the Minicipal Linits of Sirhind
Muni ci pality. The Courts below commtted serious error in
applying proviso to Rule 3 of the G am Panchayat Rul es and
directing revesting of the title wth khewatdars. The
| earned counsel al so contended that in the proceedi ngs under
Section 30 of the Land Acquisition Act the court” having
specifically found that the acquired land belonged to the
proprietor. It was not necessary for the court to exam ne
the question as to whether 'Shamlat deh’ vests in the
Muni ci pality or not and any finding on that score is wthout
jurisdiction and therefore it does not operate as res
judicata in the present proceedings. Lastly |earned counse
submitted that under the provisions of the Punjab Minicipa
Act. 1911 the disputed property became a part of Sirhind
Muni ci pality and therefore Minicipal Conmittee of Sirhind is
the real owner and courts below was in error in declaring
the plaintiffs - khewatdars to be the owner of the disputed
property.

M. K Mdhave Reddy, |earned senior counsel appearing
for the plaintiffs - respondents on the other hand contended
that under the provisions of The Punjab Village Conmon Lands
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(Regul ation) Act, 1961 (hereinafter referred to as ’'the
Conmon Lands Act’), any |and which vests in Panchayat under
the shamilat Ilaw, the right, title and interest in the sane
gets revested in the person or persons in whomthey were
vested imredi ately before the comencenent of the sham | at
law and therefore the title vests in the plaintiffs and not
in the Minicipality.

In view of the rival stand of the parties and on the
adnmtted position that the disputed | and was ' Shanml at deh
and had formed a part of Gam Sabha, the question for
consideration is whether the said land vested wth the
Muni ci pality by virtue of provisions contained in the Punjab
Muni ci pal Act 1911 and ‘The Punjab G am Panchayat Act, 1952
or it revested with the khewatdars under the The Punjab
Village Common Lands (Regul ation) Act, 1961? The answer to
the aforesaid question depends upon scrutiny and anal ysis of
di fferent provisions of the Punjab Minicipal Act, 1911, The
Punj ab G am Panchayat Act, 1952 and The Punjab Village
Common  Lands (Regulation) Act, 1961. It would also be
necessary to exam ne the provisions of G am Panchayat Rules,
1965 as courts bel ow have decided the question by applying
proviso to Rule 3 of the aforesaid Rules. Under the G am
Panchayat Act the expression ’'Sabha' is defined in Section
2(mm to nean a G am Sabha established under Section 5. The
expression 'Gram Panchayat’ is defined in Section 2(g) to
nean the Panchayat’ constituted under Section 6. The
expression ' Sabha area’ is defined in Section 2(mm) to mean
an area declared to be a sabha area under Section 4. Under
Section 4 occurring in Chapter- 11~ the State Governnent is
enmpowered by notification to declare any village or group or
contiguous villages wth a population of not less than one
hundred to constitute A sabha area. Sub-Section  (2) of
Section 4 enpowers the State Governnment by notification to
include any area or exclude any area fromthe Sabha area.
Sub- Section (3) of Section 4 provides for the consequences
of issuance of notification wu/s 4(2) which is extracted
her ei nbel ow i n ext enso:

“"If whole of the Sabha area is

included in an wurban estate to

whi ch the provisions of the Punjab

Muni ci pal Act, 1911 are applicable

or in a Gty, muni ci pality

cantonnment or notified area under

any law for the tine being in

force, the Sabha and the G am

Panchayat for that area shall cease

to exist and the assets and

liabilities of the G am Panchayat,

shall be di sposed of in the

prescri bed manner.

But a contention has been advanced which found favour
with the courts below that unless the whole [and of the
Sabha area is included in an urban estate under the
provi sions of Punjab Minicipal Act, then no vesting of the
Sabha area with the nunicipality. W are unable to accept
this contention since the expression 'whole in sub-Section
(3) of Section 4 of the Punjab Gram Panchayat Act nust be
held to be including a ’part’ and therefore if a part of
the Sabha area. is included within the rmunicipal linmts
then that part of the Sabha area beconmes a part of the
nmunicipality and it <ceases to be a part of the Gam
Panchayat. Section 8 of the G am Panchayat Act st ood
deleted from the Gam Panchayat Act in the year 1962.
Section 4(3) extracted above was added to the Punjab G am
Panchayat Act with effect from 14.7.1978. The Punjab G am
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Panchayat Rules, 1965 had been franed in exercise of power
under Section 101 of the Punjab Gram Panchayat Act by the
State CGovernnent. Rule 3 is the rule for disposal of assets
and liabilities of Gram Sabha. The said rule provides that
if the whole of the Sabha area is included in a rmunicipality
cantonment cite, wurban estate or notified are rights,
obl i gati ons, property, assests and liabilities, if any,
whet her arising out of any contract or otherw se shall vest
inthe Minicipal Conmittee, Cantonnment Board (Minicipa
Corporation, Chief Administrator or Notified Area Committee,
as the case may be).

Section 3 of the Rules together wth the proviso is
extracted hereinbel ow i n extenso:

" Di sposal of assests and

liabilities of G.am Sabha, Section

4(3): If the whole of Sabha area

is included in a muni.ci pality

contonment or notified area, al

rights, obligations property assets

and ‘" liabilities if any, whether

ari si-ng out of any contract . or

ot herwi se shal | vest in t he
Muni ci pal Conmi'ttee cont onmrent
board and/or N A C. as the case
may be.

Provided that the |and which

vests in the Panchayat under the

Punj ab vill age Comon Lands

(Regul ation) Act, 1961 or the|land

management and control ~of  which

vests in the Panchayat —under the

East Punj ab Hol di ngs

(Consolidations and preventions of

fragmentation) Act, 1948 shal

revert to the co-sharers and owners

t hereof . "

Under the Punjab Minicipal Act, 1911 chapter Il deals
with the procedure for constituting nunicipalities. Section
4(2) provides for defining the limts of the |ocal area of
t he muni ci pality by issuance of. notification. ~Section
4(9) empowers the State Government by notification to
constitute a Minicipal Commttee. Section 5 of the  Act
enmpowers the State Government to alter the limts ~of the
nmuni ci pality. Sub-Section (6) of Section 5 provides the
effect of an area being included in the runicipality. Sub-
Section (6)(e)(iii) of Section 5 provides that al
properties, novable and inmmvable, together wth al
interests of whatsoever nature and kind therein, vested in
the Municipal Conmmittee or notified area conmittee, as the

case may be, of such local area, imrediately before the
aforesaid date, shall wvest in the successor “Minicipa
Conmittee. Section 56 provides that all property situated
within the rmunicipality shall vest in and be under. the

control of the commttee.

A conbined reading of the aforesaid provisions of the
Gram Panchayat Act, the Rules nmade thereunder and the
Punj ab Muni ci pal Act unequi vocal ly indicate that on and
fromthe date of i ssuance of a notification extending the
municipal linmts over a part of the sabha area that part of
the sabha area forns a part of the nunicipality and it is
the municipality on whomright, title and interest over the

area vests. It is difficult to accept the reasoning
advanced by the courts below that only when the entire
sabha area cones within the nunicipal limts then the

property vests and not otherw se. In our considered opinion
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the expression "whole’ in Section 4(3) of the Gram

Panchayat Act brings within its sweep also a part of the
sabha area and therefore the disputed properties in the case
in hand which originally formed a part of sabha area of
village Brahman Majra having been included in municipa
l[imts of Sirhind Minicipality by notification dated
18.9.1968, it is the nunicipality on whomthe right, title
and interest of the property vested and it never revested at
the khewatdars as found by the courts below. The courts
bel ow i ncl udi ng the Hi gh Court not only comrmitted error in
interpreting Section 4(3) of the G am Panchayat Act but al so
conmitted error in relying upon proviso to Rule 3 of the
Gram Panchayat Rul es since on the date when the notification
was i ssued extending the municipal limts of Sirhind
Muni ci pality on 18.9.1968 Section 4(3) of the G am Panchayat
Act was not in force and therefore the Rule 3 could not have
operated upon. As has been stated earlier Section 56 of the
Muni ci pal “Act and Section 4 of the G am Panchayat Act nake
the legislative intention clear that when a part of the

sabha area gets included within the municipal limts of any
muni ci pality the property conprised  therein vests with the
Muni ci pal Committee. In this view of the nmatter the

plaintiffs who were the original khewatdars cannot claimthe
property in question and it is the nunicipality which
continues to be the owner of the disputed property.

In this connection it would be appropriate to notice
the argunents advanced by M. Madhave Reddy, the | earned
counsel for the respondents. The learned counsel urged that
the property being admttedly a ' Sham at deh’, by virtue of
Section 3 of the Punjab Village Comon Lands (Regul ati on)
Act, 1961, which has been given retrospective effect, the
" Sham at deh’ property stand reverted to khewatdars. Section
3(2) of Punjab Village Conmon Lands (Regul ation) Act, 1961
is extracted hereinbel ow i n extenso:

"(2) Not wi t hst andi ng anyt hi-ng
contained in sub-section (1) of
section 4--

(i) where any land has vested in a
Panchayat under the sham at  |aw,
but such 1land has been excluded
from sham at deh undercl ause (g) of
section 2 other than the land so
excl uded under sub-clause (ii-a) of
that clause, all rights, title and
interest of the Panchayat in such
land as from the commencenent of
the Punjab Village Conmmon Lands
(Regul ati on) Amendment Act, 1995,
shall cease and all such rights,
title and interest shall wvest in
the person or persons in whomthey
were vested, inmredi ately before the
commencenent of the shanlat |aw,
(ii) where any land has vested in a
Panchayat under this Act, but such
| and has been excluded from
sham at deh under sub-clause (ii-
a) of «clause (g) of section 2, al
rights, title and interest of the
Panchayat in such land, as from
the comencenent of the Punjab
Village Common Lands (Regul ation)
Amendnent Act., 1995, shall, cease,
and all such rights, title and
interest shall on or before the 9th
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day of July, 1985, revest in the
person or persons to whomthe |and
so excluded has been allotted or
ot herwi se transferred by sale or by
any ot her manner what soever,
subject to the condition that--

(a) any sumof noney realised by
the Rehabilitation Departnent of
the Governnent of Punjab as a
result of allotnent or transfer of
such land shall alongw th interest
at the rate of three per cent
payable from the ‘date of such
allotment or transfer; or

(b) where no nobney was realisable
by the Rehabilitation Departnent of
t he Governnment of Punjab as a
result of _allotment or transfer of
such | and, t he anmount of
conpensation in respect of such
| and-as deterni ned by the Coll ector
of the District in which such a
land is situated-alongwith interest
at the rate ‘of three per cent
payable from /'the date of all otnent
or transfer, as the case may be;
shal | be paid by the Rehabilitation
Department of 'the Governnment - of
Punjab to the Departnent of Rura

Devel opment and Panchayats for
onwar d di sbur sement to t he
Panchayat to which such shanl at deh
bel onged. "

Sub-section (2) of Section 3 would be attracted only
when land vested in Municipal Committee Sirhind has been
excluded from ’'Sham at deh’ ‘as defined in clause (g) of
Section 2 of the said Act. Section 2(g) has 9 exclusion
clauses but there is not an iota of materials on record and
in fact the case in hand has not - been exami ned fromthat
angle to establish that the disputed property stood excluded
from’'Sham at deh’ by operation of any of the sub clauses
whi ch excludes fromthe definition of *Shamat deh’ in
Section 2(g). In that view of the matter the contention of
M. Madhava Reddy cannot be sustai ned.

The courts bel ow erroneously came to. conclusion that
the findings of the court in the earlier proceeding under
Section 30 of the Land Acquisition Act woul d operate as res
judicata, since on examnation of the orders of the court
under Section 30, we find that positive finding have been
arrived at to the effect that the disputed | and which had
been acquired belong to the claimnts and not the Minicipa
Conmittee. In view of this finding it was not necessary for
the court to examine the question of title of Minicipa
Conmittee and therefore anything stated on that score.is
wholly without jurisdiction and as such the findings
thereon cannot operate as res judicata in the present
pr oceedi ng.

In the aforesaid prem se the judgenent and decrees of
the courts below are set aside. It is held that the
Muni ci pal Comrittee Sirhind is the proprietor with whomthe
di sputed | and vested. The plaintiffs suit accordingly stand
di smssed. This appeal is allowed but in the circunstances
wi t hout any order as to costs.
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