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BENCH
R C. Lahoti, K. T.Thonmas

R C. Lahoti, J.

This appeal is directed against an order dated

23.11.1989 passed by the High Court- of Allahabad
wher eby

proceedi ngs under Section 12 of the Contenmpt of Courts
Act, 1971 (hereinafter ‘the Act’, for short) have been
directed to be dropped as barred by Section 20 of the

Act .

We are not concerned with the merits of the

al  egati ons nade by the appellant and denied by the
respondents, constituting the gravamen of all eged
contenpt. W are concerned only with the question
whet her the bar created by Section 20 of the Act was

attracted to the facts of the case or not.

It appears that the appellant was sought to be

di spossessed by the Nagar Mahapal i ka, Al ahabad and

Al | ahabad Devel opnent Aut hority by denvolishing and
renovi ng certain construction existing over a piece of

land. The appellant filed a Cvil Mscell aneous Wit
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Petition No.20471 of 1986 before the Hi gh Court of
Al'l ahabad seeking a wit or direction comuanding the
respondents not to di spossess or interfere with the
possessi on of the appellant. On 19.12.1986 Shri A K

Mohil ey, the |earned counsel appearing on behalf of
t he

respondents gave ‘an undertaking before the Court in
t he

following terns

"Shri A K Mohi | ey, counsel for Nagar Mahapalika,
Al | ahabad undertakes before us that the Nagar Mahapalika

will not - disturb or demplish the construction in question
made by the petitioner till the disposal of the Wit
Petition.

The undertakingis placed on record. The application
accordi ngly disnm ssed."

According to the appellant, the enpl oyees of the

respondents denolished the appellant’s construction in

the nmorning of 11.1.1987. The appellant noved an
application before the Court seeking initiation of
proceedi ngs under Section 12 of the Act against the
respondents. On 15.1.1987 the Court passed the

foll owi ng order :-

"l ssue show cause notice to opposite parties as to why
contenpt proceedings should not be initiated agai nst- them
for defiance of order dated 19.12.1986 passed by this court
in civil wit petition no.20471 of 1988, O P. Jaiswal Vs.
Nagar Mahapal i ka and others. List it for orders on 4.2.87."

(underlining by us)

The respondents, i.e., the alleged contemers
appeared before the Court and filed their reply. On
16. 12.1987 when the matter came up for hearing before

the Court, the Court passed the foll ow ng order :-

"Apparently till now notice to show cause has been
issued to the opposite parties as to why proceedi ngs be not
initiated. Mani festly the application would become non

mai nt ai nabl e after 11.1.1988.
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The |earned Advocate General has very fairly conceded
that in view of the matter having been heard on severa
dates the notices to show cause to the opposite parties as
to why they should not be punished for disobeying the order
of this court dated 19.12.1986 can be issued."”

It appears that the abovesaid order, though it was
dictated in the Court, was not signed by the presiding

Judge. The attention of the Court having been invited

to this fact, on 6.1.1988 the Court passed the
foll ow ng

order: -

"6.1.1988 The case could not be taken up on the date
fixed i.e. 5.1.1988. Learned Counsel for the opposite
party, Shri Ashok Mohil ey agrees that the notices be issued

in view

of statenent earlier made by the I|earned Advocate
General fairly conceding that the notices be issued to show
cause why the OPs be not punished to di sobeying the order
dated 19.12.1986. lssue notice to the O Ps. However ,
notices be not sent to the opposite parties as Shri Ashok
Mohil ey accepts themon their behalf. List for hearing on
28.1.1988.

Sd/ - Judge. "

(underlining by us)

On 23.11.1989 the Hi gh Court;, wthout going into
the nerits of the allegations made, formed an opinion
that nere issuing of notice for show ng cause agai nst

did not anount to ‘initiation of proceedings’ ~under
t he

Act and inasmuch as the proceedings were not initiated
till then the bar enacted by Section 20 of the Act was
attracted and therefore the application filed by the

appel l ant was liable to the rejected.

The short question arising for decision is whether
the order dated 6.1.1988 ampbunts to initiation of

proceedi ngs for contenpt.

Section 20 of the Act reads as under: -
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"20. Limtation for actions for contenpt. - No Court
shall initiate any proceedings for contenpt, either on its
own notion or otherw se, after the expiry of a period of one
year fromthe date on which the contenpt is alleged to have
been committed.”

The expression - ‘initiate any proceedings for
contempt’ is not defined in the Act. Wrds and
Phr ases,

(Permanent Edition) defines ‘initiate’ to nmean -an

i ntroductory step or action, a first nmove; beginning;
start, and ‘to initiate' ~as neaning - to conmence.

Bl ack’ s Law Di ctionary (Sixth Edition) defines

‘initiate’ to mean comence; start; originate;

i ntroduce; i nchoat e. In Section 20, the wor d
‘“initiate’

qualifies ‘any proceedings for contenpt’. It is not
t he

initiation of just any proceedings; ~the proceedi ngs

initiated have to be proceedings for contenpt.

The expression was dealt with- by this Court in

Baradakanta M shra Vs. M. Justice Gatikrushna M sra,
a

of the Orissa High Court AIR 1974 SC 2255. 1t was

hel d: -

"It is only when the court decides to take action and
initiates a proceeding for contenpt that it assunes
jurisdiction to punish for contenpt. The exercise of the
jurisdiction to punish for contenpt comrences wth' the
initiation of a proceeding for contenpt, whether suo nptu or
on a nmotion or a reference. That is why the term nous a quo
for the period of Iimtation provided in Section 20'is the
date when a proceeding for contenpt is initiated by the
Court."

Several decisions of the High Courts dealing with

the nmeaning of the above said word ‘initiate’ in
vari ous

settings of facts were al so brought to our noti ce.

However, we would like to nmention only three Division
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Bench decisions, nanely, The Advocate General Vs.

A V.
Koteswara Rao - 1984 Cri. L.J. 1171 and Kishan Singh
Vs.
Honourable M. T. Anjaiah, Chief Mnister and others -
. 1985 Cri. L.J. 1428 by the Andhra Pradesh Hi gh Court
an

Di neshbhai A Pari kh Vs. Kripalu Co-operative
Housi ng

Soci ety, Nagarvel, Ahnedabad and others - AIR 1980

Guj arat 194 by Gujarat H.gh Court.

Fol'l owi ng this Court’s decision in Bardakanta

M shra, in the two decisions abovesaid the Division

Benches of the Andhra Pradesh Hi gh Court speaking

t hrough Jagannadha Rao, J.(as Hi s Lordship then was)

stated that the word ‘initiation’ of contenpt

proceedi ngs has a di stinct connotation and cannot be
equated with the nere presentation of the petition and
observed : -

"initiation of the contenpt proceeding is the tine
when the Court applies its mind to the allegations in the
petition and decides to direct, under S.17 the alleged
contemmers to show cause why he shoul d not be punished."

In order to appreciate the exact connotation of

the expression ‘initiate any proceedings for contenpt’

we may notice several situations or stages which may

arise before the Court dealing with contenpt

proceedi ngs. These are

(i) (a) a private party may file or present an
application or petition for initiating any
proceedi ngs for civil contenpt;

or

(b) the Court may receive a notion or

reference fromthe Advocate General or with his
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consent in witing fromany other person or a
specified Law O ficer or a Court subordinate to
H gh Court;

(ii)(a) the Court may in routine issue notice to
the person sought to be proceeded agai nst;

or

(b) the Court may issue notice to the

respondent calling upon himto show cause why the
proceedi ngs for contenpt be not initiated,

(iii) the Court may issue notice to the person
sought to be proceeded against . calling upon himto

show cause why he be not puni shed for contenpt.

In the cases contenplated by (i) or (ii) above, it
cannot be said that any proceedings for contenpt have

been initiated. Filing of an application or petition
for

initiating proceedings for contenpt or a nere receipt
of

such reference by the Court does not anpunt to
initiation of the proceedings by Court. On receiving
any such docunent it is usual with the Courts to
conmence somne proceedi ngs by enpl oying an

expression such as ‘admit’, ‘rule’, ‘issue notice’ or

‘issue notice to show cause why proceedings for
cont enpt

be not initiated’. 1In all such cases the notice is
i ssued either in routine or because the Court has not
yet felt satisfied that a case for initiating any

proceedings for contenpt has been nmde out and
therefore

the Court calls upon the opposite party to admt or
deny

the allegations nade or to collect nore facts so as to

satisfy itself if a case for initiating the
pr oceedi ngs
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for contenpt was nmade out. Such a notice is certainly
anterior to initiation. The tenor of the notice is
itself suggestive of the fact that in spite of having
applied its mnd to the allegations and the materia

pl aced before it the Court was not satisfied of the

need
for initiating proceedings for contenpt; it was stil
desirous of ascertaining facts or collecting further
I material whereon to formulate such opinion. It is
only

when the Court has forned an opinion that a prim
facie

case for initiating proceedings for contenpt is nmade
out

and that the /'respondents or the alleged contemers

should be 'called upon to show cause why they should
not

be punished then the Court can be said to have
initiated

proceedi ngs for contenpt. It is the  result of a
consci ous application of the mnd of the Court to the
facts and the material before it. Such initiation of

proceedi ngs for contenpt based on application of mnd
by

the Court to the facts of the case and the materia
before it nust take place within a period of one year
fromthe date on which the contenpt is alleged to have
been comm tted failing which the jurisdiction to
initiate any proceedings for contenpt is lost.” The
headi ng of Section 20 is ‘limtation for actions for
contempt’. Strictly speaking, this section does not
provide limtation in the sense in which the termis
understood in the Limtation Act. Section 5 of the

Limtation Act also does not, therefore, apply.
Secti on

20 strikes at the jurisdiction of the Court to
initiate
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any proceedi ngs for contenpt.

A l ook at the concept of contenpt and need for

care and circumspection to be exercised before
initiating proceedings for contenpt would show the
necessity for enacting Section 20 and devising therein

the concept of ‘initiation of proceedi ngs for
contenpt’

Availability of an independent judiciary and an
at nosphere wherei n-Judges may act independently and

fearlessly is the source of existence of civilisation

society. The wit issued by the Court nust be obeyed.
It is the binding efficacy attaching with the comands

of the Court /and the respect for the orders of the
Court

whi ch deter the aggrieved persons fromtaking the | aw

their own hands because they are assured of an
ef ficacious civilised nethod of settlenent of disputes

being available to them wherein they shall be heard
and

their legitimte grievances redeened. Any act or

om ssi on which underm nes the dignity of the Court is
therefore viewed with concern by the society and the
Court treats it as an obligation to zealously guard

agai nst any onslaught on its dignity. In Re,
Cl enents,

Republic of Costa Rica V. FErlanger - (1876)-46 L.J.
37,

385, Sir Ceorge Jessel MR said :-

"It seens to nme that this jurisdiction of conmmitting
for contenpt, being practically arbitrary and unlimted,
shoul d be nost jealously and carefully watched, and
exerci sed; if | may say so, with the greatest reluctance
and the greatest anxiety on the part of Judges, to see
whether there is no other nbde which is not open to the
objection of arbitrariness and which can be brought to bear
upon the subject. | say that a Judge shoul d be nost carefu
to see that the cause cannot be fairly prosecuted to a
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hearing, unless this extrene node of dealing with persons
brought before him on accusations of contenpt should be
adopt ed. I have nyself had on many occasions to consider
this jurisdiction, and | have always thought that, necessary
though it may be, it is necessary only in the sense in which
extreme neasures are sonmetimes necessary to preserve nen’s
rights, that is if no other pertinent renedy can be found,
probably that will be discovered after consideration to be
the true neasure of the exercise of the jurisdiction."

The jurisdiction to punish for contenpt is sunmmary

but the consequences are serious. That is why the

jurisdiction to initiate proceedings in contenpt as
al so

the jurisdiction to punish for contenpt in spite of a
case of contenpt having been nmade out are both

di scretionary with the Court. Contenpt generally and
crimnal contenpt certainly is a matter between the
Court and the alleged Contemmor. No one can conpel or
demand as of right initiation of proceedings for
contenpt. Certain principles have energed. A
jurisdiction in contenpt shall be exercised only on a
cl ear case having been nade out.” Mere technica
contenpt may not be taken note of. It is not persona

glorification of a Judge in his office but an anxiety
to

mai ntain the efficacy of justice admnistration system

effectively which dictates the conscience of a Judge
to

nove or not to move in contenpt jurisdiction. Oten
an

apology is accepted and the felony condoned if the
Judge

feel s convinced of the genuineness of the apol ogy and

the prestige of the Court having been restored.
Sour ce

of initiation of contenpt proceedings nay be suo notu,

on a Reference being made by the Advocate Ceneral or
any

other person wth the consent in witing of the
Advocat e




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 10 of

12

to

After

to

shows

General or on Reference made by a Subordinate Court in
case of crimnal contenpt. A private party or a
l[itigant may also invite the attention of the Court to
such facts as nay persuade the Court in initiating
proceedi ngs for contenpt. However, such person filing
an application or petition before the Court does not
becorme a conpl ai nant. or petitioner in the proceedings.
He is just an inforner or relator. His duty ends with

the facts being brought-to the notice of the Court.

is thereafter for the Court to act on such information
or not to act though the private party or litigant
novi ng the Court may at the discretion of the Court
continue to render its assistance during the course of
proceedi ngs. = That is why it has been held that an
i nformant does not have a right of filing an appea

under Section 19 of the Act agai nst an order refusing

initiate the contenpt proceedi ngs or disposing the
application or petition filed for initiating such
proceedi ngs. He cannot be called an aggrieved party.
In the case at hand the order which was passed on
15. 1. 1987 had cal |l ed upon the respondents only to show

cause why contenpt proceedings be not - initiated.

the cause was shown the Court was to nake up its mnd
whether to initiate or not to initiate proceedings for

cont enpt . It was not an initiation of proceedings.

will ignore the order dated 16.12.1987 as it was not

si gned. But the order dated 6.1.1988 issuing notices

the opposite parties to show cause why they be not

puni shed for disobeying the order dated 9.12.1986,

and it will be assumed that the Court had applied its
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mnd to the facts and material placed before it and
had

f or med an opinion that a case f or initiating
pr oceedi ngs

for contenpt was nmade out. Need for issuance of such

notices was conceded to by the Advocate GCeneral as
al so

by the counsel for the respondents. That is why it

directed the respondents to be called upon to show
cause

why 't hey be not puni shed for di sobedi ence of the order

of the Court. The proceedi ngs were therefore
initiated

on 6.1.1988 and werewithin the limtation prescribed
by

Section 20 of the Act. The inmpugned order directing
droppi ng of the proceedings is based on an erroneous

view of Section 20 of the Act and hence is liable to
be

set asi de.
The appeal is allowed, the inmpugned order is set

asi de. The proceedings are restored to the file of
t he

H gh Court which shall hear the parties and then
proceed

ahead in accordance with | aw.

Bef ore parting, we may nake it clear that during

the course of hearing we had asked the | earned counse
for the parties about the result of the main wit

petition wherein the undertaking was given on behal f
of

the respondents. The | earned counsel for the parties
were not duly instructed to assist this Court on this
aspect. The findings arrived at by the Court in the

main case, if the same has been disposed of, would
have

a material bearing on the discretion of the Court to

proceed or not to proceed ahead with the proceedings
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for

contenpt. W | eave that aspect to be taken care of by

the Hi gh Court.




