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PETI TI ONER
STATE OF TAM L NADU & ANR. ETC.

Vs.

RESPONDENT:
MAHALAKSHM AMVAL & ORS. ETC.

DATE OF JUDGVENT16/ 11/1995

BENCH

RAMASWAMY, K
BENCH

RAMASWAMY, K
HANSARI A B. L. (J)

Cl TATI ON
1996 AIR 866 1996 SCC (7) 269
JT 1995 (9) 271 1995 SCALE (7)118

ACT:

HEADNOTE

JUDGVENT:
W TH
ClVIL APPEAL NO. 11556 OF 1995
(Arising out of SLP (C) No. 21318 of 1995)
ORDER

Del ay condoned.

Leave granted.

A notification under Section 4(1) of the Land
Acqui sition Act, 1894 (for short, ‘the Act’) was published
inthe State Gazette on July 26, 1978. An enquiry  under
Section 5A of the Act was nade followed by a declaration
under Section 6 of the Act, published on June 3, 1980. The
Amendnent Act 68 of 1984 cane into force with effect from
Sept enber 24, 1984. The Land Acquisition Collector nade his
award on Septenber 22, 1986. The possession was taken on
Noverber 24, 1986. It would appear that in respect of Survey
No. 2/11, a further award was made on 31st August, 1990.

The respondents filled a wit petition under Article
226 of the Constitution in the Hgh Court in 1987
challenging the wvalidity of the notification under Section
4(1) and the declaration under Section 6 of the Act on the
ground of delay in making the declaration. The  |earned
singl e Judge in his order dated Septenber 15, @ 1987,
di smssed the wit petition on the ground of |aces. The
Di vi sion Bench followi ng the judgnent of this Court in State
of Tam| Nadu and Anr. vs. A Mhamed Yusuf and Os.
[(1991) 4 SCC 224], allowed the wit petition holding that
the scheme was vague and it quashed the notification
publ i shed under Section 4(1) and decl arati on under Section 6
of the Act on that basis. Since the controversy on the
guesti on of vagueness and the failure to nake the schene was
al ready considered by a Bench of three Judges of this Court
in State of Tamil Nadu & O's. etc. vs. L. Krishnan & O's.
etc., (JT 1995 (8) SC 1), on 1st Novenber, 1995, the
j udgrment of the Division Bench can no | onger be sustained.

Shri S Si vasubr amani am | ear ned seni or counse




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 4

appearing for the respondents contended that the Governnent
havi ng excluded the lands in survey Nos. 197/2 etc. (which
is marked ‘A in the plan submitted by the respondents) and
the lands covered in Survey No. 95/1 to an extent of one
acre and four cents marked as ‘B in the same plan, the
respondents are also entitled to the exclusion of their |and
and the non- excl usi on t her eof anmount s to i nvi di ous
discrimnation. It is also further contended that in the
year 1976-1980 three G GCs., viz., M5 No.837 Housing dated
June 15, 1976, M5 No.413 Housing & U. D. dated 3rd March

1979 and M5 No.57 Housing & UD dated January 12, 1980 having
excl uded sone | ands, the respondent’s |ands, which form part
of the schene, also need to be excluded and, therefore, non-
exclusion of the land marked ‘G in the plan filed by them
amounts to arbitrary exercise of power conferred under
Sections 4(1) and 6 of the Act and is violative of Article
14 of the Constitution. It is also further contended that
the lands  in Survey Nos.2/5, 2/ 11 and 2/12 were situated in
Al agapuram Pudur Village and having realized that these
| ands wer'e ~not covered under the initial notification under
Section 4(1), ~the notification nust be deemed to have been
published after the errata was published. Thereafter, no
separate enquiry under _Section 5A was conducted. A
decl arati on made under  Section 6 of the Act without
conducting enquiry,/ under Section 5A is ‘invalid in |aw
Noti ces under Section 9 and 10 of the Act were served on 120
persons in a single day including a dead person. So service
was not a valid one and the award under Section 11 was non
est. It is also contended that the appellants having
physically remained in possession of the lands, the
Panchnama by Land Acquisition of taking possession and
handing it over to the Housing Board is alsoillegal. It is
further contended from 1978 till the date of naking the
award in 1990, the respondents were denied enjoynent of the
| ands. Therefore, the delay itself would be a ground to set

aside the award. Alternatively, it is contended that they
shoul d be conmpensated considerably by awarding /interest
thereunder. M. C.S. Vaidyanathan, the |earned senior

counsel appearing for the appellants resisted t hese
contentions.

Havi ng considered the respective contentions of the
counsel for the parties, we see no force in any of the
contention raised by Shri Sivasubramaniam It is true that
the lands narked ‘A° and ‘B’ as per the respondents’ plan

appear to have been excluded. It would ~appear that as
regards the Iland marked ‘A, there is a litigation pending.
As regards the land marked ‘B, it appears to be far

interior and we do not have any material, on the basis of
whi ch exenption cane to be nade. It is difficult for us to
go into the validity or the purpose. The circunstances or
reasons for which the exenption cane to be nade to-the |and
of an extent of one acre and four cents covered in Survey
No. 195/1 etc. are also not available on record. Wth regard
to the lands marked ‘C and ‘D, it is seen that it was the
Ref erence Court who excluded these |ands, which is subject
matter of appeals pending in the Hi gh Court. The excl usion
of those |I|ands cannot be a ground that the | ands marked ‘G
which are the subject natter in these appeals have also to
be excl uded.

It is seen that in first two GOs, referred to earlier
the Government |aid down guidelines for exclusion of |ands
which are the subject natter of Ilay out approved by the
Housi ng Board. The Governnment having realized the fault in
i ssuing the above guidelines, thereafter issued order in
G O No.583 dated March 11, 1983 of the Housing and U ban
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Devel opnent Departnent withdrawing all the guidelines issued
in the GOs referred to above with imedi ate effect. Thus, it
could be seen that the Government itself having realized the
m sapplication of the guidelines laid by it and di sastrous
effect on the execution of the Housing Schemes prepared by
Housing Board or entrusted to it by Government or |oca
authorities, it wthdrewthe GOs with imediate effect. It
is seen that respondents’ lands is abutting the road Ot uer
to Salem and practically it would be the gate way to the
schenme. Under those circunstances, if the | ands are excl uded
fromthe scheme, the entire schene gets frustrated. Under
those circunstances, we do not find any justification to
direct the government for exclusion of the lands on the
above grounds.

It is true that the Governnent having realized that the
lands were initially notified to be acquired but did not
cover the survey  Nos.  being situated in the adjacent
vill ages, the errata notification was published and incl uded
to lands /in Survey Nos.2/5, 2/11 and 2/12. Once errata was
publ i shed, it dates back to the date of initial Section 4(1)
notification, nanely, June 26, 1978. It cannot be considered
to be a fresh notification issued under Section 4(1). It is

not in dispute that -the respondents, in fact, filed their
objections to the notice issued under Section 5A and Rule 3
of the Rul es made by the State Gover nrent . Shri

Si vasubramaniam is /unable to place before us the nature of
the objections raised by the respondent -petitioners. But the
fact remains that the respondents had the opportunity and,
in fact, they did participate in Section 5A enquiry.
Therefore, the declaration made under Section 6 does not get
vitiated.

It is well settled law that ~publication of the
decl arati on under Section 6 gives concl usiveness to public
purpose. Award was made on Septenber 26, 1986 and for survey
No. 2/ 11 award was nmade on August-31, 1990. Possession havi ng
al ready been undertaken on Novenber 24, 1981, it stands
vested in the State wunder Section 16 of the Act free from
all encunbrances and thereby the Governnent  acquired
absolute title to the land. The initial award havi ng been
made within two years under Section 11 of the Act, the fact
that subsequent award was made on 31st August, 1990 does not
render the initial award invalid. It is also to be seen that
there is stay of dispossession. Once there is stay of
di spossession, all further proceedi ngs necessarily coul d not
be proceeded with as laid down by this Court. Therefore, the
[imtation also does not stand as an inpedinent as provided
inthe provisoto Section 11A of the Act. Equally, even if
there is an irregularity in service of notice under Sections
9 and 10, it would be a curable irregularity and on account
thereof, award nade wunder Section 11 does not become
invalid. Award is only an offer on behalf of the State. If
conpensati on was accepted without protest, it bi nds such
party but subject to Section 28A. Possession of the acquired
| and woul d be taken only by way of a menorandum Panchanama
which is a legally accepted norm It would not be possible
to take any physical possession. Therefore, subsequent
continuation, if any, had by the erstwhile ower is only
illegal or wunlawful possession which does not bind the
CGovernment nor vested under Section 16 divested in the
illegal occupant. Considered fromthis perspective, we hold
that the Hi gh Court was not justified in interfering with
t he award.

Delay in making the first award is conpensated by award
of additional anpbunt under Section 23(1A) and interest under
Section 28 of the Act as amended by Act 68 of 1984 which has
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taken care to set off the delay in naking the award. Under

these circunstances, t he respondents are adequatel y

conpensated for loss, if any, for denial of enjoying the

lands from the date of taking possession till date of

deposi t.

Consi dered from these perspectives, we are of the view
that the order of the H gh Court made in Wit Appeal No. 1884
of 1987 on March 18, 1993 requires interference. It s
accordingly set aside and the order of the |earned single
j udge stands restored.

The appeals are allowed accordingly. The wit petitions
stand dism ssed Parties are directed to bear their own

costs.




