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ACT:

| ncome-t ax- 1 ncone from managi ng agency-Karta of Hi ndu
undi vided family beconing partner of managi ng agency  firm
Income therefrom assessed as famly i ncome- Subsequent
Partition of managing conmm ssion-Claimfor assessnent as
i ndi vi dual incone of divided nmenbers.

HEADNOTE

C, who was the Karta of the Hindu undivided fanmly -con-
sisting of his wife, three sons and hinself, was a _partner
in six managing agency firnms in six MIls, and the incone
received by himas partner 'was being assessed as that of
the Hindu undivided famly for the purposes of incone-tax.

On Decenber 31, 1945, C, acting for his three m nor sons and
hinself, and his wife entered into an oral agreenent for a
partial partition, wth effect fromJanuary 1, 1946, by
which C gave a certain share to his daughter in the managi ng
agency conmission fromtwo of the six nanagi ng agencies held
by the famly and the bal ance together with the share* in
the other managi ng agencies was divided into five ‘equa

shares between C, his wife and sons. The agreenent —was
subsequently recorded in a docunment dated Septenber 11,

1946, which recited, inter alia: " By this partition we
deci ded that whatever commission fell due till 31-12-45 and
which is received after 31-12-45 should be kept joint and in
respect of the comm ssion which accrues from 1-1-46 and
received after that date each of us become absol ute owner of
his one-fifth share and therefore fromthe date, i.e., from
1-1-46 these commi ssions cease to be the joint property of
our famly." For the assessnent years 1947-48 and 1948-49, C
clained that the income fromthe managing agency firms
should no longer be treated as the income of the Hindu
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undivided fanmly but as the separate income of the divided
nmenbers, but the Inconme-tax authorities rejected the claim
on the grounds that by the document in question the division
was of the inconme and not of the assets from which the
i ncome was
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derived and since income-tax was payable at the nmonent of
ti me when income accrued, this income must be taken to have
accrued to the H ndu undivided famly:

Hel d, that inasnmuch as there was no other effective node of
partitioning this asset and further in view of the finding
that the partition was not a pretence, the asset nust be
treated as divided for purposes of inconme-tax law and the
incone was not assessable as the income of the Hindu
undi vi ded family.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON:~ Givil “Appeal No. 108 of 1957.
Appeal by special |eave fromthe judgnment and order dated
February 16, 1955, of the Bombay High Court in |Incone-tax
Ref erence No. 35/x of 1954,

A. V. Viswanatha Sastri, B. K B. Naidu and I. N. Shroff,
for the appellants.

C. K. Daphtary, Solicitor-General of India K. N Rajagopa
Sastri and D. Cupta, for the respondents.

1960. March 15. The Judgnent of the Court was delivered by
H DAYATULLAH, J.-This is an appeal with the Hd specia
| eave of this Court against the judgrment and order dated
February 16, 1955, of the Hi gh Court of Bonbay in an | ncone-
tax Reference under s. 66(2) of the Indian | ncone-tax Act.
The appellants are two assessees, Charandas Haridas and
Chi nubhai Haridas, whose cases are-identical, and, in  fact,

there was a consolidated reference by the I ncone-t ax
Appel | ate Tribunal, which was answered by the H gh Court by
its j udgrent . The respondents are respectively the
Conmi ssi oner of Inconme-tax, Bonmbay North, Kut ch and

Saurashtra and t he Conm ssi oner of Inconme-tax, Delhi, A ner,
Raj ast han and Madhya Bharat. The two appellants represented

two units of H ndu undivided famlies. Charandas Hari das
represented his wife, three sons and hi nself, and Chi nubha
Hari das represented his wife, son and hinself. In stating
the facts relative to the tw fanmlies, it wll~ not  be

necessary to give themseparately, because the question
which was answered by the High Court in the judgment under
appeal arose in identical circunmstances in the two famlies.
The only difference is in the shares held respectively by
the two Hindu undivided famlies in the nanagi ng
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agencies to be hereafter nentioned. W wll, therefore,
confine ourselves to a statement of the facts relating to
Charandas Hari das only.

Charandas Haridas was the Karta of the H ndu undivided
famly consisting of his wife, three sons and hinsel f. He
was a partner in six nmanaging agency firns in six MIIs. In
previous years, the inconme received by himas partner in
these managi ng agenci es was bei ng assessed as the inconme of
the H ndu undivided famly. On Decenber 31, 1945, Charandas
Haridas acting for his three mnor sons and hinself and
Shantaben, his wife, entered into an oral agreenment for a
partial partition. By that agreenent Charandas Hari das gave
an one pie share to his daughter, Pratima, in the managing
agency conmi ssion fromtwo of the six nanagi ng agencies held
by the famly. The bal ance together with the shares in the
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ot her nmanagi ng agencies was divided into five equal shares

bet ween Charandas Haridas, his wife and sons. Thi s
agreement was to cone into effect from January 1, 1946,
which was the beginning of a fresh accounting vyear. On

Sept enmber 11, 1946, Charandas Haridas acting for hinself and
his mnor sons, and Shantaben executed a nmenorandum of
partial partition in which the above facts were-recited, the
docunent purporting to be a record of what had taken place
orally earlier.

In the assessment years 1947-48 and 1948-49, Charandas
Hari das claimed that the inconme should no | onger be treated
as the income of the H ndu undivided famly but as the
separate incone of the divided nenbers. The | ncone-tax
Oficer declined to treat the incone as any but of the Hindu
undivided fanily, and assessed the incone as before. An
appeal to the Appellate Assistant Conmi ssi oner was
un. successful, and the matter was taken to the Incone-tax
Appel | ate Tribunal. The Appellate Tribunal held that by the
docunent /in -question, the division, if any, was of the
incone and not ~of the assets fromwhich the income was
derived, inasmuch as " the agreements of the managi ng agency
with the nanaged Conpanies-did not wundergo any change
what ever as a result of the alleged partition The Appellate
Tri bunal
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therefore, held that the arrangenent to share the receipts
from this source of incone was not binding on t he
Department, if the assets thenselves continued to remain
joint. It further held that the docunent was " a farce ",
and did not save the famly from assessment  as Hindu
undivided fanmily. The Tribunal having declined to state a
ease under s. 66(1) of the Indian |Incone- tax Act, Charandas
Hari das noved the Bonbay Hi gh Court, and obtai ned an. order
under s. 66(2) of the Act. The question on which the case
was stated was:

" Whether there were materials to justify the finding of the
Tribunal that the income in the/share of the comm ssion
agency of the MIls was the incone of the H ndu “undivided
famly 2 "

The Hi gh Court stated that though the reference was very
el aborately argued, it raised a very sinple question of fact
and all that it was required to find out was whether there
were materials before the Appellate Tribunal upon which the
finding of fact could be rested. The High Court held that
t hough the finding given by the Appellate Tribunal coul'd not
be construed as a finding that the docunment was not -genuine,
the met hod adopted by the family to partition the assets was
insufficient to bring about the result intended by it.
According to the High Court, the Appellate Tribunal / war,
right in holding that the docunent was ineffective, and
though the incone night have been purported to be  divided

and night, in fact, have been so divided, the source of
income. still remained united as belonging to the H ndu un-
divided famly. It accordingly answered the question in-the

affirmative, holding that there were materials before the
Tribunal on which it could reach the conclusion that in so
far as these incone-bearing assets were concerned, they
still belonged to the Hi ndu undivided fanily. Leave to
appeal to this Court was refused by the H gh Court, but
Charandas Haridas applied to this Court and obtai ned specia
| eave, and the present appeal was fil ed.

M. Viswanatha Sastri appearing for Charandas Hari das,
pointed out that a H ndu undivided famly cannot be a
partner of a firm Charandasa, Haridas,
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therefore, though he represented the H ndu undivided famly,
in his capacity as a partner could not insist that the other
nmenbers of the family be received as partners, or
admitted to the benefits of partnership. The only node in
whi ch the partition could be nade was to divide the incone,

and this bad the necessary effect, in law, of dividing
the assets, if not for the purposes of the Partnership Act,
at least for the purposes of assessing incone-tax. |lie,

therefore, contended that the H ndu undivided famly which
had ceased to exist in so far as these assets were concern-
ed, could not be assessed as such after January 1, 1946, the
date fromwhich the partition was effective. The | earned
Solicitor-General for the Departnment contended that the
argunent itself involved the assunption that the assets were
not, in fact, divided, and since inconme-tax was payable at
the noment of time when incone accrued, this incone nust be
taken to have accrued to the Hndu undivided famly and its
subsequent partition into five or six shares did not affect
the position.

Before ~we ~deal with these argunents, it 1is necessary to
guote the operative portion of the docunent, which is as
fol | ows:

" Re:-Partial partition of the H ndu Undivided Famly of
Char andas Hari das of Ahnedabad.

We t he undersi gned/ Sheth Charandas Hari das by hinself and as
the guardian of minors Raneshchandra Charandas, Anil kumar
Charandas and Gautankumar Charandas and Shantaben Charandas
all residing in Shahi baug, Ahnedabad nake this nenmorandum
(Nondh) that, we have a H ndu undivided famly and Sheth
Charandas Haridas nanages our famly’'s joint property as
Karta or Manager and all of us as nmenbers of the joint
undivided famly are entitled to our joint undivided famly
as Mlik. Qur famly received a conm ssion of Re.  0-1-11

5112 from the Vijaya MIls Co., Ltd. and out of this
comm ssion Sheth Charandas Haridas as Karta or Manager of
the famly has given already a commission of one pie to
Pratinma, the daughter of the famly. So also out of the
conmission of Re. 0-2-1/2 received by the famly ‘from the

Copal
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MIlls Co., Ltd. Sheth Charandas Hari dasas Karta and Manager
has given already to Pratina one pie comission. After
deducting these Re. 0-1-10. 5/12 and Re. 0-1-11 conm ssion
remai ned. These conmi ssions and ot her conm ssion - received

fromvarious other nills have been partitioned orally by us
on Samvat Year 2002 Magsar Vadi 12, dated  31st Decenber,
1945. By this partition we decided that whatever conm ssion
fell due till 31-12-45 and which is received after 31-12-45
shoul d be kept joint and in respect of the commi ssion  which
accrues from1-1-46 and received after that date each of us
becone absolute owner of his one-fifth share and “therefore
from the date,i.e., from1l-1-46 these conmi ssions cease to
be the joint property of our famly. But it is our ' desire
that we shoul d keep a menorandum for our nmenmory of the ora

partial partition effected on Sanvat Year 2002 Magsar Vad

12, dated 31-12-45 pursuant to which we have partitioned the
conmissions to be received by our famly. Because of this
we keep this note."

The document no doubt nentions "a comm ssion” in respect of
each of the six managi ng agencies, which comm ssion was
di vided by the docunent. The word "conmm ssion", however,
has been used in two different senses; sonetinmes it refers
to the amunt of the nanaging agency comission to be
recei ved by Charandas Haridas and sonetinmes to the right to
that conm ssion which Charandas Haridas bad as a partner
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The sole question is whether the source was effectively
divided for purposes of the Inconme-tax law, so that the
assessnment could not be made upon a Hi ndu undivided famly.
The law was stated by Mayne, and approved by the Privy
Council in Pichappa v. Chokalingamin the follow ng words:

" Wiere a managi ng nenber of a joint famly enters into a
partnership with a stranger the other nmenbers of the famly
do not ipso facto becone partners in the business so as to
clothe themwith all the rights and obligations of a partner
as defined by the Indian Contract Act. |In such a, case the
(1) A 1.R 1934 P.C 192.

39
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famly as a unit does not beconme a partner, but only such of
its menbers as in fact enter into a contractual relation
with the stranger: the partnership will be governed by the
Act . "

Further, “the Privy Council in Appovier v. Rama Subba Aiyan
(1) observed

" Nothing can express nore definitely a conversion of the
tenancy, and with that conversion a change of the status of
the fanmly quad this property. The produce is no longer to
be brought to the common chest, as representing the income
of an undi vi ded property, but the proceeds are to be enjoyed
in six distinct equal shares by the nenbers of the famly,
who are thenceforth to becone entitled to those definite
shares. "

The Bombay Hi gh Court quoted this passage, and stated that
there nmust be a division of the right as well as a division
of the property; and unless the division effected a
separation of the property into shares, it would remain only
as a separation of the incone after its accrual and would
not affect the asset as such. In this viewof the matter,
the Bonbay High Court held that the asset continued to be
joint in spite of the division of the income after its
accrual

In our opinion, here there are three different branches of
law to notice. There is the | aw of Partnership, which takes
no account of a Hi ndu undivided fanmly. There is also the
H ndu law, which pernmits a partition of the famly and also
a partial partition binding upon the famly. There is then
the Income-tax |aw, under which a particular incone may be
treated as the incone of the H ndu undivided famly or as
the incone of the separated nenbers enjoying separate shares
by partition. The fact of a partition in the Hi ndu |aw nay
have no effect upon the position of the partner, in so far
as the |law of Partnership is concerned, but . it~ has full
effect upon the famly in so far as the Hndu law is
concer ned. Just as the fact of a Karta becoming a partner
does not introduce the nenbers of the undivided famly into
the partnership, the division of the fanily does not change
the position of the partner Vis-a-vis the other partner or
partners. The Income-

(1) (1866) 11 MI.A 75.
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tax law before the partition takes note, factually, of the
position of the Karta, and assesses not himqua partner but
as representing the H ndu undivided fanmly. 1In doing so,
the Income-tax law |ooks not to the provisions of the
Partnership Act, but to the provisions of Hindu | aw VWhen
once the famly has disrupted, the position wunder the
partnership continues as before, but the position under the
Hi ndu | aw changes. There is then no H ndu undivided famly
as a unit of assessment in point of fact, and the income
whi ch accrues, cannot be said to be of a Hi ndu undivided
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famly. There is nothing in the Indian Incone-tax |aw or
the I aw of Partnership which prevents the nenbers of a Hindu
joint famly fromdividing any asset. Such division nmnust,
of course, be effective so as to bind the nenbers; but Hi ndu
| aw does not further require that the property nust in every
case be partitioned by nmetes and bounds, if separate enjoy-
nment can ot herw se be secured according to the shares of the
menbers. For an asset of this kind, there was no ot her npde
of partition open to the parties if they wished to retain
the property and yet hold it not jointly but in severally,
and the | aw does not contenplate that a person should do the
i mpossi bl e. I ndeed, the result would have been the sane,
even if the dividing nenbers had said in so many words that
they had partitioned the assets, because in so far as the
firnme were concerned, the step would have been wholly
i nconsequenti al

The respondent suggested that the famly could have
partitioned the managing agenci es ’'anong the menbers of the
fam ly by bal loting them severally; but that would not have
been possible without a dissolution of the nanagi ng agency
firnms and their reconstitution, which was not altogether in
the hands of Charandas Haridas. It was al so suggested that
t he managi ng agenci es-coul d have been allotted to Charandas
Haridas while the others took sone other property, or a
receiver could have been appointed. No doubt, there were
many nodes of partition which m ght have been adopted; but
the question remains that if the fam ly desired to partition
these assets only and no nore, could they have acted in sone
ot her manner
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to achieve the sanme result? No answer to this question was
attenpt ed.

It is, therefore, manifest that the famly took the fullest
neasure possible for dividing the joint interest into
separate interests. There is no suggestion here that this
di vision was a nere pretence; nor has the Appellate Tribuna
given such a finding. The docunent was fully effective
between the nenbers of the famly, and there was factually
no Hindu wundivided famly in respect of these  particular
assets. The assets at all tines stood in-the name of
Charandas Haridas, and | ooked at fromthe point of view of
the law of Partnership, the famly had no standing. The
assets still are in the name of Charandas Haridas, and
| ooked again fromthe sanme viewpoint, the division has no
different signification. Wat has altered is the status of
the fanmily. Wile it was joint, the Department could treat
the income as that of the famly; but after partition, the
Department could not say that it was still theincome of the
H ndu undivided fam |y, when there was none. In the face of
the finding that this was a genui ne docunent and not a sham
and that it effectually divided the incone and in the
ci rcunst ances, the assets, the question answers itself in
the negative, that is to say, that there were no materials
to justify the finding that the incone in the share of the
conmi ssion agency of the MIls was the inconme of the Hindu
undi vi ded famly.

The appeal will be allowed. The respondents will pay the
costs of the two assessees here and below. There wll be
only one set of costs here.

Appeal al | owed.
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