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PETI TI ONER
SURJI'T SI NGH & ORS

Vs.

RESPONDENT:
UNION CF I NDIA & ORS

DATE OF JUDGVENT: 09/ 05/ 1997

BENCH
K. RAMASVAMY, D. P. WADHWA.

ACT:
HEADNOTE:
JUDGVENT:
ORDER
THE 9TH DAY OF MAY, 1997
Present:

Hon‘ bl e M. Justice K Ramaswany

Hon' bl'e M. Justice D. P. Wadhwa
P. P. Rao, Sr.Adv., A Mariarputham M. Aruna, Advs., with him
fro Ms. Arputham Aruna & Co. Advs. for the appellants.
V.C.. Mahaj an, Sr.Adv., M. Sushma Manchanda, = Ms. Anil
Katiyar, Dr.D.C. Vohra, Arun K Sinha, Advs. with hin for the
Respondent s
The following Order of the Court was delivered:

Leave granted.

W have heard | earned counsel on both sides.

The never-ending dispute between the direct recruits
and the pronmotees has again surfaced in these appeals. The
year 1962 onwards, the Central Secretariat Service Rules
(for short, the "Rules’) franed under the proviso to Article
309 of the Constitution of India provided a ratio of 1/5th
and 5/6th between the direct recruits and the pronotees. On
July 1, 1982, the ratio was changed to 1/5th-~ and 4/5th
between the direct recruits and the pronotees respectively.
In the year 1983, a wit petition under Article 32 was filed
by the pronptee officers titled HN. Hardasani & O's. vs.
Union of Indian & Os., This Court had directed that the
unfilled vacancies neant for the direct recruits night be
carried forward for being filled up by the pronptees. A
statutory shape was given to the said direction by anmendi ng
the Rules. In these cases, we are concerned with the Section
Oficer in the Central Secretariat. Wiin fresh seniority
list was being prepared, another wit petition cane to be
filed titled Anrit Lal & Os. vs. Uinion of India & Os.,
This Court directed therein preparation of the seniority
lest in the light of the direction given by this Court which
stood transformed into Anmended Rules. Consequently, a
seniority list had been prepared giving due placenment to the
direct recruits and the pronptees in accordance with the
rota and quota as operating under the Rules. Again, a third
round of litigation had been started by filling of an
Oiginal Application in the Central Administrative Tribunal
The Tribunal in the inmpugned order made in O A No. 629 of
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1994, on March 22, 1995 and the review order follow ng
therefromon May 23, 1996, has put the clock back, stating
that prior to the anmendnent of the Rules putting two years’
[imtation carry forward of the vacancies meant for the
direct recruits would nean that earlier to that date the
CGovernment of India had no power to carry forward and
thereafter, when the Rules had conme into force, the
CGovernment had power to carry forward the vacancies linmted
to two years. Therefore, all the pronotions nade earlier to
the anendnent of the Rules nmust be held to have been thrown
open to the pronotees and subsequently, as and when the
vacancies would not be filled up within two recruitnent
years, after the anendnent has been brought into force after
expiry of two recruitnment years, brought into force after
expiry of two recruitment years, the wunfilled vacancies
reserved for direct recruits  would also be thrown open to
the pronotees; the seniority list is required to be prepared
afresh in that manner. Thus, these appeal s by special |eave.

Inis seen that Rule 13(1) of the Rules dealing with
recrui tment-of Section Oficers of the Central Secretariat,
reads as under:

"One-sixth of the substantive

vacancies in the Section Oficers’

Grade in any cadre shall be filled

by direct recruitnent on the

results of t he conpetitive

exam nations held by the Comi ssion

for this purpose fromtine to tine.

The remai ning wvacancies shall be

filled by the filled by the

subst anti ve appoi ntnent —of persons

included in the Select List for the

Section Oficers’ Gade in that

cadre. Such Appointnents shall be

made in the order of seniority in

the Select List except when for

reasons to be recorded in witing,

a person is not considered fit for

such appointment in his turn."

A reading of this rule would clearly indicate that one-
sixth/one-fifth, as per subsequently anended Rules of the
substantive vacancies (posts) in the Section Oficers’ grade
in any cadre shall be filled by direct recruitnent on the
results of the conpetitive exam nations held by the Union
Public Service Conmission for this purpose from tine to
time. In other words, the rule is inperative and unequi voca
that one-sixth/one-fifth vacanci es meant f or direct
recruitment shall be filled only by direct recruitnment after
due recruitnment is nade by direct recruitnent  after’ due
recruitnment is made by the UPSC and appoi ntnents nmde by
CGovernment form time to tine. The wunfilled spilled over
vacanci es shall be filed up with the pronoteed from the
select list. It nmust be for tw years from the |[ast
recruitment year. Consequent upon the directions issued by
this Court, the rule cane to be amended and the two years’
[imtation was introduced which reads thus;

"G S.R 21 In exercise of the powers

conferred by the proviso to article

309 of t he Consti tution, t he

Pr esi dent her eby makes the
following rules further to anend
the Central Secratari at Rul es,

1962, nanely:
1. (1) These rules may called the
Central Secretariat Service (Second
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Amendnent) Rul es, 1984.

(2) They shall conme into force on
1st July, 1985.
2. In the Central Secretariat
Service Rules, 1962 (hereinafter
referred to as the said rules) in
rule 12, in sub-rule (2) for the
third proviso, the follow ng shal
be substituted, nanely:-
"Provided further that if any
person appointed to the Section
Oficers. Gade is considered for
pronotion to grade | under this
sub-rule, all persons senior to him
in the Section Oficers’ G ade,
bel onging to the Scheduled Castes
or the Schedul ed Tribes, ~who have
rendered not |ess than four years’
approved  service in that G ade,

shal'l al so be considered for
pronoti on"

3. In rule 1 of the said rules,-
(i) after sub-rul e (1), t he
foll owi ng proviso shall be inserted
nanel y: -

Provided that the nunber of the
vacancies to be filled by the
substanti ve appoi ntnent of persons
included in Select List for the
Section Oficers’ G ade i s a
recruitment year in a cadre, shal
be proportionate to vacanci es
reported by that cadre to the
Depart ment of per sonnel and
Administrative Refornms to be filled
by direct recruitment  for that
year.

Provided further that if sufficient
nunber of candi dat es are not
Avail able for filling up the
vacancies in cadre in any year
either by direct recruitnent or by
appoi nt nent of persons included in

t he sel ect list for Secti on
O ficers, G ade, t he unfill ed
vacancies shall also be carried

forward for not nore than two
recruitnment years, beyond the year
to which the recruitnent relates,
whereafter the vacancies, if any,

still remaining wunfilled, if any,
still remaining unfilled, belonging
to one node of recruitnment, shal

be transferred as addi ti ona

vacancies for the other nmnde of
recruitnment”.
(ii) in sub-rule (2), for the first

proviso, the following shall be
substituted, nanely:-
"Provi ded that i f any per son

appointed to the Assistants’ G ade
is considered for pronotion to the
Section Oficers’ G ade in any
cadre under this rule, all persons
senior to himin the Assistants’
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Grade in that cadre and bel onging

to the Schedul ed Castes."

A reading thereof would indicate that the number of the
vacancies to be filled by the substantive appointnent of
persons included in Select List for the Section Oficers’
Grade in a recruitnment year in a cadre, shall be
proportionate to vacancies reported by that cadre, shall be
proportionate to vacancies reported by that cadre to the
Department of Personnel and Adnministrative Reforms to be
filled by direct recruitnent for the year. Provided further
that if sufficient nunber of candidates are available for
filling up the vacancies in a cadre, in any recruitnent
year, either by direct ‘recruitnent or by appointnment of
persons included in the select list for Section Oficers’
grade, i.e. by pronmotion the unfilled vacancies shall also
be carried forward for nat nare than two recruitnent years,
beyond the year to which the recruitnent rel ates, whereafter
the vacancies, if any, still remaining unfilled, bel onging
to one node of ~recruitment, shall be transferred as
additi onal vacancies for the other node of recruitment. In
ot her words, where sufficient nunber of direct recruit
candi dates for the unfilled vacancies are not available for
two recruitnent years prior to the recruitnent year, al
unfilled vacancies wll be thrown open to the respective
guotas, nanely, by pronotions and vice versa, as the case
may be. In that view of the matter, this Court held in Amit
Lal’s case as under

"In spite of the decisions of this

Court referred to above, some of

the pronotee officers in this cadre

went bef ore t he Centra

Admi nistrative Tribunal raising a

fresh dispute on what nay be said

to be a covered field. The tribuna

had the handi cap of ~a binding

judgrment in the field; yet on the

basis of materials placed (before

it, it cane to conclusions placed

before it, it come to conclusions

partly different fromwhat had been

reached by this Court and; rendered

a judgrment which is inmpugned before

us in this group of case. W have

hear d parties at consi der abl e

length in the nonth of January this

year and thereafter when we were

satisfied that the representation

made to this Court on the earlier

occasi on that there existing a

seniority list was perhes** not

correct, we called upon the Union

of India to draw up such a list and

for that purpose we adjourned the

proceedi ngs for a consi der abl e

period of tine, it is not disputed

that with the assistance of both

the sides such a list has now been

drawn up.

We have again hear d counse

appearing on the two sides and even

al l owed oral argunents to be

addressed by an intervener in

person. This Court has repeatedly

noti ced the fact t hat public

officers are more in Court than
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public offices, Wth a view to
doing conplete justice to t he
matter and bei ng assured by counse
on either and the representatives
who have filled our Court hall that
if a seal be given to this
litigation, our expectation that

Gover nnment business shall now be
carried on and not [itigation
hereafter, we have agreed to nake
this further or der provi di ng
certain gui del i nes for

updating/ nodi fying the Ilist which
was drawn up as referred to above.
W are of the opinionthat with a
view to doing conmplete justice to
the situation, the Decenber 1984
Rul'es should be nade operative from
1.7. 1984 instead of 1.7.1985.
These “Rules” have now a linmted
provision of carry forward of
vacancies to be filled up by direct
recruits and that is a two year
peri od. The entitl enent to
substantive recruitnent to
substantive recruitnment to t he
cadre is on an eight year period of
qual i fying service. Entitlenent as
qualified officers in the field is
one matter and recruitnent into the
cadre on substantive basis is
another. It may be noted that 20%
is reserved for the direct recruits
and the remainder is available to
the pronot ees.

We do not consider it apropriate to
di spose of the matter now and | eave
the litigant again to conme in sone
form Therefore, we adjourn these
proceedi ngs by two nonths and
require the Union Government to
update/ nmodi fy the |ist scrupul ously
following every provision of the
rel evant rules and the regul ations
and pl ace t he list for
consi deration of the Court on the
adj ourned date. A copy of the list
as prepared may be served on the
counsel for either side a week in
advance so that they would be in a

position to nake their
representati ons on that date."
In the light of these directions, it is obvious that

the Government of India had prepared the seniority list. The
contention of the pronmbtees which was found acceptable to
the Tribunal that preceding the date of anendnent the
CGovernment was devoid of power to carry forward all unfilled
vacancies to the direct recruits and that all these
vacancies are nmeant to be thrown open to the pronotees, is
clearly a msinterpretation of the rules and on that basis
the directions canme to be issued by the Tribunal. This Court
had suggested on earlier occasion that vacancies neant for
the direct recruits may be carried forward for two years
after the recruitment year and thereafter the wunfilled
vacancies would be thrown open to the respective cadres.
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Under these circunstance, the view respective cadres. Under
these circunstances, the view of the Tribunal is clearly
illegal; unfortunately, Tribunal has wongly stated that if
they commit mstake, it is for this Court to correct the
same. That view of the Tribunal 1is not conductive to the
proper functioning of judicial service. Wen a patent error
is brought to the notice of the Tribunal, the Tribunal is
duty bound to correct, with grace, its mistake of |aw by way
of review of the its order/directions.

The appeal s are accordingly all owed. The inmpugned order
of the Tribunal is set aside. As a result, the seniority
list prepared by the Central Government needs to be redone
as per the |l aw now decl ared. No costs.




