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An agreenent was entered into between the appellant and
the respondent for supply of electrical energy and by virtue
of clause 1 of the agreenent, the supply of electrica
energy shall be in formof a three-phase alternating
current at a pressure of approxinmately 400 Volts ' between
phases, a frequency of approximately 80 cycl es per ' second
and a power not exceeding 744.12 KVA and the supply shall be
avail abl e continuously during the 24 hours of each day and
t hroughout the whole period of this agreenent, provided
always that the supplier shall not be responsible for
danages or otherwi se on account of accidental interruption
of supply or stoppage or deficiency of energy caused by any
order or direction issued by the Government of Utar Pradesh
or resulting fromfire, flood, tenpest or any accident _or
from any strike or |ock out of workman or from any other
cause beyond the control of the supplier, but the supplier
shall rmake every effort to restore the supply as ~soon as
possi bl e. On the ground that disputes arose between the
appel  ant and the respondent, the matter was referred to the
arbitration as provided in the agreenent. The respondent in
the claim statement made various clains for refund of  the
amounts paid wunder various bills and for various |osses
suffered on account of various acts of commission and
omi ssion of the appellant, details of which are  set out
t herein. By their witten statenment the appellant refuted
the various clains of the respondent.

On April 6, 1990 the arbitrators nade an award for a sum
of Rs. 1,74,338.98 by way of refund, while in regard to
| osses suffered on account of interruptionin the power
supply as a result of the negligence and acts of om ssion
and conm ssion by the appellant a sumof Rs. 24,00,000 was
awarded with interest at 12%w th effect from 12.11.1986 up
to the date of the award and interest @ 6% per annum from
the date of the award till the date of paynent. In the
Court of the Gvil Judge the award was fil ed. Over-ruling
the objections of the appellant, the Cvil Judge mnade a
decree in terns of the award agai nst which an appeal was
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preferred to the H gh Court and which appeal having been
di sm ssed, this appeal by special leave is filed.

Shri Ranjit Kumar, the |earned Senior Advocate appearing
for the appellant, submitted that the award nade by the
arbitrators is not within the scope of the agreenent entered
into between the parties inasmuch as the claimfor danages
would arise except in the circunstances arising in the
proviso to clause 1 of the terns of agreement, to which we
have adverted to at the very outset. Damages would not
arise on account of interruptions, stoppage and deficiency
caused by (i) accident, or (ii) by any order or direction
issued by the Governnent of Utar Pradesh, or (iii)
resulting fromfire, flood; tenpest or any accident or from
any strike or lock out of workman or from any other cause
beyond the <control ~of the supplier. Thus the principa
contention addressed before us.is that there is a guarantee
of supply of electricity for 24 hours of a day but under the
circunstances  set ~out in the proviso supply could be

interrupted without liability of paying danages and this
aspect was not considered by the arbitrators. Wen this
point was raised before the H gh Court, the H gh Court
noticed the finding of the arbitrators that all |og books

were not nmamde available and even where they were nade
avail able by the appellant were not conplete and even did
not give any reasons and, where they contained reasons, the
same were not tenable. Wile recording findings in respect
of issues Nos. 1 and 2 after assessing the evidence, the
arbitrators came to this conclusion. Before us the extracts
of the |ogbooks have been produced and the  reasons noted
therein, for instance, are  Tripping, ~Shut -down, Gid

failure, Break down. The respondent wote to the appell ant

seeking for clarification regarding the interruption in the
power suppl y and there was no response to such
correspondence at all. Taki ng this circunstance into
consi deration and after going through the docunents produced
by the parties, it was noticed by the arbitrators as foll ows

The opposite party failed to produce | og books for the
period 6.12.1978 to 3.12.1980 and al so adnmitted vide their
letter dated 4.7.1987 that these | og- books were  not
traceabl e. In these circunstances we are of the _opinion
that had the opposite party filed the said | og books it
woul d have gone against them The opposite party has not
filed the best evidence available. Besides, the |og books
which the opposite party produced, did not give any reasons
or where reasons were given, they were untenable.

Shri Ranjit Kumar very strenuously contended that the
rel evant docunents have been placed before the arbitrators
and stated that except in regard to one station for some
period, rest of the documents of the | og books had been made

avai |l abl e. However, as noticed by us, there were reasons
set out in the log books or, as noticed earlier, those
reasons, in the opinion of the arbitrators, were either not

rel evant or where they were relevant, they were untenable.
Therefore, the view taken by the arbitrators cannot be
characterised as not emanating fromthe agreenent and falls
squarely within the excepted part of the proviso to clause 1
of the agreenment. Wen the arbitrators have applied their
mnd to the pleadings, the evidence adduced before them and
the ternms of the contract, we do not think, it is within our
scope to re-appraise the matter as if this were an appeal

and it is clear that where two views are possible in this
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case there is no such scope the view taken by the
arbitrators woul d prevail

Shri Ranjit Kumar further poi nted out that t he
interruptions in the power supply, if any, were on account
of the Uttar Pradesh Electricity (Regulation of Supply
Distribution, Consunption and Use) Order issued fromtinme to
time and, therefore, if there is any power cut effect at any
time or staggering of the power supply, it was the result of
such order which falls within the scope of the proviso to
clause 1 of the agreenent. Cause 6 of the Oder, which
regul ated the supply, reads as follows :-

6. (i) In respect of electrical energy consumer by al
| arge and heavy power industrial consuners receiving power
at 33 KV and above fromUttar Pradesh State Electricity
Board, ~a cut of 33-1/3 per cent in their highest maximm
demand' recorded inany nmonth during the twelve nonths from
August, 1978 to July, 1979 shall be exercised

Provi ded that where any such industrial consumer has his
own source of generation of energy which al one enables him
to obtain 66-2/3 per cent or more of his aforesaid highest
maxi mum demand then ~a cut of 100 per cent in the power
supplied by the Board shall be exercised

(ii) Al Arc Furnaces, |nduction Furnaces, Rolling and
Re-Rolling mlls receiving power below 33 KV. from U P.
State Electricity Board shall use energy for 10 hours only
every day during such hours as may be specified by the Board
from tine to tine anything contained in Cause 8(a)
not wi t hst andi ng.

(iii) Al other continuous process industrial power
consunmers (listed in Annexure 2) as well as Textile MIlls
and non-continuous industrial power consuners having | oads
above 110 BHP/ 100KVA/ 75 KWbilled on | arge and heavy '/ power
tariffs receiving power fromthe U P. State Electricity
Board shall exercise 33.1/3 per cent cut in-their ~ highest
maxi mum demand recorded in any nonth during the twelve
nont hs from August, 1978 to July, 1979:

Provided that any such consunmer or MII may for reasons
of technical difficulty instead of observing the aforesaid
cut avail supply for such 20 days in a month as - may be

determined wth the approval of the Executive Engineer
concerned and may observe bl ock cl osure during the remnaining
days of the nonth so, however, that consunption up to 5 per
cent of such highest maxi num demand shall be all owed during
the block <closure to neet the requirements of light, fan,
tube-wel | and repair workshops."

The 1 o0g books should have indicated or other materials
shoul d have been placed before the arbitrators to indicate
that the heavy power tariffs received fromthe U P. State
El ectricity Board shoul d exercise 33.1/3 per cent cut in the
hi ghest maxi num demand recorded in any nonth during the 12
nmont hs from August 1978 to July 1979 and the manner in which
the same should be regulated. Wether that amount of
electricity was supplied to the respondent or not is also
not clear fromthe records. |In the absence of such materia
placed before the arbitrators, we cannot enbark upon an
investigation on the basis of this order of the UP.
Gover nment .




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 4

Therefore, we think, the High Court is justified in
havi ng dismnissed the appeal filed by the appellant, and we
do not think that there is any justification for wus to
interfere with the award which was made the decree of the
civil court and in appeal affirmed by the Hi gh Court.

The appeal, therefore, stands disni ssed. However, in

the circunmstances of the case, the parties shall bear their
respective costs.
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