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ACT:

%

Section 313 (1) /Cr. P. C. -Scope of-Wether the tria
Magi strate is legally right in exam ning the Advocate of the
accused in his place in a warrant case.

HEADNOTE:

The daughter of the appellant was married to the respondent
and a girt child was born out of the wed-lock. The ' couple
went to the U S.A alongwith the child, but the latter was
sent back on her nother’s behests. While the child was in
the custody of the appellant the nother al so cane back, and
conmitted suicide, leaving the child in the custody of the
appel | ant .

Meanwhi |l e the first respondent narried an American girl and
enbraced christianity. Thereupon the appellant applied to
the local court for appointment as guardi an of the child.
The respondent appeared in court but took the child to
US. A forcibly, and entrusted her to the custody of his
new y wedded wife.

On being appointed as guardian of the child the appellant
filed a conplaint of kidnapping agai nst the respondent and
three others. The respondent applied for exenption from
personal appearance in the proceedings in crimnal court.
The perm ssion was granted subject to the condition that he
wi || appear whenever called upon to do so.

On the conpletion of the evidence, the advocate  of the
respondent sought perm ssion for exam nation under 'section
313 Cr. P.C. in place of the respondent. Ther eupon the
appel  ant sought direction for personal appearance of the
respondent for being exam ned under Section 313 Cr. P. C
The Magi strate di smssed the application of the appell ant
This Court examined the provision of Sub Section (1) of
Section 313 Cr. P.C. and,

HELD: | nt r oduced in its present form pursuant to t he
recommendat i ons made in the 41st Report of the La*
Conmi ssi on, sub section (1) of

468

Section 313 begins with the words: "In every inquiry or
trial." (472-B)

The ol d sub-section (1) of Section 342 has been divided Into
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two (a) & (b). Cause (a) us" the expression 'may’ to
indicate dot the matter is left to the discretion of the
court to put questions to the accused at any stage of the
inquiry or trial, whereas clause (b) uses the expression
"shall" to convey that it is mandatory for the court to
exam ne the accused after the witnesses for the prosecution
have been exam ned. (472-C

The proviso was added to sub section (1) with a view to
enabling the court to dispense with the exam nation of the
under clause (b) in a sumons case in the court has already
di spensed with this personal attandence if the court on
conpletion of the prosection evidence finds that there are
certain circunstances appearing in the evidence against the
accused, the court is obliged by clause (b) to question the
accused before be Ls called upon to enter his defence. (472-
D)

Section 313 (1) applies'to all-inquiries and trials under
the co&, to give the accused an opportunity to explain the
ci rcunst ances ~ appearing against him The trial court s
enpowered by clause (a) to question the at any stage of
inquiry or trial, while clause (b) obligates it to question
the accused before he enters-his defence. The rule of aud

alterm partem incorporated thereinis intended for the
benefit of the accused. (472-F)

The proviso is in the nature of an exception to dawn (b) of
sub section (1) of section 313 C. P.C and applies to a
sommons case. \Were the personal presence of the accused
has been dispensed with, the magi strate can 'dispense wth
the mandatory requi renent of clause(b). (472-G

Since the offence under section 363 [PCis punishable wth
i mprisonnent for a termexceeding two years it is.a warrant
cm so even if the court has dispensed with  the persona

attendence of the accused the examination of the accused
u/'s 313 &. P.C is mandatory. The exam nation of a | awer
woul d not be sufficient conplaince@wth the @te of the md
provision. (473-B)

Bi bhW Bhushen Dat GAMM & Aar. v. State of West Be"W A I.R
(19®) S.C. 381= 1199] 2 SCR 104, referred to.

469

In that case this court pointed out that the privilege of
making a statement under Section 342 of the old  code, is
personal to the accused. This requirenent cannot be

satisfied by examning his pleader in his place, as the
right of the pleader to represent the accused -does not
extend to the pleader answering questions under section 342
(now 313) Cr. P.C. (473-FE)

This court set aside the inmpugned order and directed the
trial nmmgistrate, to pass appropriate orders in. regard to
the exam nation of the respondent under section 313 (1) (b)
C. P. C (474-D

JUDGVENT:
CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 398 of
1993.
From the Judgnent and Order dated 12.3.1992 of the [IVth
Metropolitan Megistrate, Hyderabad in Cl. MP. No. 92/92
in CC No. 234 of 1985.

W TH
Wit Petition No. 623 of 1993.
(Under Article 32 of the Constitution of India)
K. K. Venugopal, L.K Pandey and S. Anand for the Petitioner
D.P. Gupta. Solicitor CGeneral and Ms. A. Subhashni for the
Respondent s.
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The Judgrment of the Court was delivered by

AHVADI , J. Special |eave granted.

The brief facts leading to this appeal are that the
appel l ant’ s daughter Geetha married respondent No. 1
(original accused No. 1) sonetime in Cctober 1976 according
to Hndu rites and thereafter left for Ireland. A daughter
was born to the couple on July 27, 1978 in Ireland. She was
naned Nivedita. In April 1979, the couple along with the
child noved to the United States of America, the Child
travelling on an Irish passport. In Cctober 1979 Ceetha
wote to her nmother. the appellant, expressing her desire
that N vedita should be brought up under her care in India.
On the appellant expressing her willingness to |ook after
the child, N vedita was sent to India via Bonbay where the
appel l ant received her. The child then remained in the
custody of the appellant. In March 1980 Geetha returned to
470

India presunbly because her husband had devel oper intimacy
with an 'Anerican girl and had started to ill-treat her
Wthin a week -after her arrival in India she comitted
suicide by setting herself on fire. N vedita continued to
remain in the care and custody of the appellant. The first
respondent married the American girl, with whom he had
devel oped intimacy, sonetine in the year 1983-84 and
enbraced Christianity. Ther eupon the appellant filed an
application in the Court of the Chief ~ judge, City Gvi
Court, Hyderabad, being O P. No. 203 of 1984, for appointing
her as the guardi an of the person of the minor child under
the provisions of Guardi ans and Wards Act, 1890, Respondent
No. 1 entered an appearance in the said proceedings through
his Advocate and sought tineto file a counter.  Leter, he
returned to India on Decenmber 14, 1984, After reaching India
he obtained a duplicate passportfor N vedita and thereafter
with the help of his associates picked up N vedita | fromher
school ignoring the protests of the Head Mstress of the
School. The HeadM stress inmmediately filed a conplaint with
the conmi ssioner of police and informed the appell ant about
the same who in turn |odged a First Information Report in
that behalf. On enquiry the appellant’s son traced respon-
dent No. 1 and his three conpanions (who had assisted himin
procuring the child) at the Madras Airport. Despite his
entreaties, respondent No. 1 forcibly took the child to
U S.Avia Singapore. Since then Nivedita is in the custody
of respondent No. 1 and his newly married w fe ~Maureen
After thus renoving the child fromthe | awful custody of the
appel l ant, respondent No. 1's Advocate withdrew from the
guar di anshi p proceedi ngs. The Court, however;, appointed the
appel lant as the guardian of the person of N wvedita. The
appel l ant also filed a conplaint alleging kidnappi ng agai nst
respondent No. 1 and his three conpani ons who had aided and
abetted him in the Court of the [ Vth Met.ropol itan
Magi strate. Hyderabad, which came to be nunmbered as C. C. No.
234 of 1985. Process was issued in the said proceedings
| and the accused persons were duly served. The respondents
thereafter noved an application under Section 482 of the
Code of Crimnal Procedure, 1973 (hereinafter called ’'the
Code’) for quashing the process on the plea that in law a
father is entitled to his daughter’s custody and hence
cannot be liable wunder section 363, [PC In t hat
application the Hgh Court directed that the <child be
produced before it. However, the child was not produced
before the Court and the Court ultimately dism ssed the
application agai nst which a Special Leave Petition was filed
in this Court. This Court also rejected the Special Leave
Petition. On the other hand while the application under
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Section 482 of the Code was pending in the H gh Court, the
father of respondent No. 1 filed an application for
rescinding the order appointing the appellant as t he
guardi an of the person of Nivedita. In the neantine, the
Supreme Court in New Jersey U . S. A, was noved which court
passed an order permtting respondent No.1l to retain No. 1
to retain the custody of the child on the ground that the
Indian Courts had violated the due process clause. The
Chi ef Judge, City Civil Court, Hyderabad, ultimtely
di smissed the father's application for rescinding the

471

earlier order by which the appellant was appointed the
guardi an of the person of the child. As staed earlier the
Superior Court, New Jersey, having pernmitted respondent No.
1 to retain the custody of Nwvedita, the child s step-nother
Maur een applied for perm ssion to adopt N vedita who had by

then been converted to Christianty. On that perm ssion
being granted the adopted not her and respondent No. 1 sent
the Child toa Christian school. In the conplaint |odged

agai nst riespondent No. 1 and his associates. respondent No.
1 applied for exenption from personal attendance which was
granted on condition that he will appear whenever called
upon to do so by the court. Respondent No. 1 was thus
represented in the said conplaint through his Advocate. In
the said crimnal conplaint after fram ng the charge for
ki dnappi ng evidence of the prosecution wtnesses was
recorded in the presence of the Advocate for respondent No.
1 and the other respondents and on conpletion of the
evi dence respondent No. 1's Advocate sought perm ssion to be
examned in place of respondent No. 1 under section 313 of
the Code. This permission was granted and he was = exam ned
under section 313 of the Code. On conmpletion " of the
exam nation the appellant not being satisfied with some of
the replies given by the Advocate filed an application
prayino that respondent No. 1 should be directed to
personal ly appear in Court and be exam ned under section 3
13 of the Code. The |learned Magi'strate dism ssed the said
application whereupon the present appeal has beenfiled on
the plea that no appeal or revision |lay against the order
i mpugned herein. These are the avernents —on which the
present appeal is founded. The question then is whether the
| earned Magistrate was right in exam ning the Advocate of
respondent No. 1 in place of respondent No. 1 hinsel f under
section 313 of the Code?

Sub-section (1) of section 313 reads as under:

"Power to examne the accused- (1) In every inquiry or
trial, for the purpose of enabling the accused personally to
expl ain any circunstances appearing in the evidence against
him the Court-

(a)May at any stage, w thout previously warning the accused,
put such questions to himas the Court considers necessary;
(b)shall, after the witnesses for the prosecution have been
examined and before he is called on for his defence,
guestion himgenerally on the case:

472
Provided that in a summopns case, where the Court has
di spensed with the personal attendance of the accused, it

may al so di spense with his exami nation under clause (b)."

Thi s sub-section was introduced in its present form pursuant
to the recommendati ons nmade in the 41st Report of the Law
Conmi ssion. It now begins with the words "in every inquiry
or trial’ to set at rest any doubt in regard to its
application to sunmons cases. the old sub-section (1) of
section 342 has now been divided into two clauses (a) & (b).
Clause (a) uses the expression 1 may to indicate that the
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matter is left to the discretion of the Court to put
guestions to the accused at any stage of the inquiry or
trial whereas clause (b) uses the expression ’'shall’ to
convey that it is nmandatory for the Court to examine the
accused after the witnesses for the prosecution have been
exam ned before he is called on for his defence. The
proviso is a new provision Wich cane to be added to sub-
section (1) with a viewto enabling the Court to dispense
with the exam nation of the accused under clause (b) in a
sunmons case if the Court has already dispensed with his
personal attendance at an earlier point of time. Therefore,
if the Court on conpletion of the prosecution evidence finds
that there are certain circunstances appearing in the
evi dence agai nst the accused, the Court is obliged by clause
(b) to question the accused before he is called on for his
defence. This provision is general in nature and applies to
all inquiries and trial s under the Code. The purpose of the
said provision is to give the accused an opportunity to
explain the circunstances appearing against himin evidence
tendered by the prosecution so that the said explanation can
be weighed vis-a-vis the prosecution evidence before the
Court reaches its conclusion in that behalf. It is thus
clear on a plain reading of section 313 (1) of the Code,
that the Court is enpowered by clause (a) to question the
accused at any stage of the inquiry or trial while clause
(b) obligate the Court to question the accused before he
enters of his defence on any circunstance appearing in the
prosecution evi dence against him _The section  incorporates
a rule of audi alterampartemand is actually intended for
the benefit of the accused person

The newly added provisois inthe nature of an exception to
cl ause (b) of subsection (1) of section 313 of the Code. It
applies to a summopns-case; it states in no uncertain terms
that in a summons-case where the court has dispensed with
the personal attendance of the accused it woul d be open to
the court to dispense with the exam nation of the  accused
under clause (b) of section 313 (1) of the Cods. Even in
cases where the personal presence of the accused ‘has’' been
di spensed wi th under section 205(1) or section 317 of the
Code the Magistrate can dispense wth the mandat ory
requi rement of clause (b) only in a summobns-case i.e, a case
other than a warrant-case This is clear on plain reading of
the definitions of a sumons-

473

case in Section 2(w)and a warrant-case in section 2(x)of the
Code. A warrant case is defined as one relating to an
of fence punishable wth death, inprisonnent. for Ilife or
i mprisonnment for a termexceeding two years. Since an
of fence under section 363 IPC is puni shabl e with

i mprisonnment for a termexceeding two years it is a warrant-
case and not a summons-case. Therefore, even in cases where
the court has dispensed with the personal attendance of the
accused under section 205(1) or section 317 of the Code, the
court cannot dispense with the exam nation of the accused
under clause (b) of section 313 of the Code because such

exam nation is nandatory. |f the accused is a conpany or a
juridical person it nay be open to examine the person
conversant with the facts of the case. It would thus appear

that the nmandate of section 313 (1) (b) demands that the
accused person, if not a conpany or other juridical person

nost be personally examned to explain the incrimnating
ci rcunst ances appearing against himin the prosecution evi-
dence and the examnation of his lawer wuld not be
sufficient conpliance with the mandate of said provision

A simlar question arose for consideration in Bibhuti
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Bhushan Das Gupta & Anr. v. State of West Bengal [AIR (1969)
SC. 381 = [1969] 2 SCR 1041 under the provisions of the old
Code. In that case this Court noticed that the accused was
not personally exam ned under section 342 of the Code. It
was submitted that the trial was vitiated as the accused was
not personally exam ned as required by section 342 of the
old Code. The said argunent was sought to be repelled on
t he ground that the examnation of the pleader was
sufficient conpliance wth the said provision since the
pl eader was authorised to appear on behalf of the accused
and do all acts which the accused could personally do.
Dealing with this submssion this court on a reading of
Section 342 pointed out that the privilege of naking a
statenment under that section is personal to the accused and
the requi renent cannot be satisfied by exam ning his pleader
in his place. The right of the pleader to represent the
accused does not extend to the pleader answering questions
under section 342 in place of the accused person. The
subm ssion that such a view w |l cause inconvenience and
harassnent to the accused was al so repelled in the follow ng
wor ds:

"W are not inpressed with the argument that an accused
person will suffer inconvenience and harassnment if the Court
cannot di spense with his attendance for purposes of section
342. The exam nati on-under the section becones necessary
when at the close of the prosecution evidence the nagistrate
finds that there are incrimnating circunstances requiring
an expl anation by the accused."

474

Proceedi ng further this Court observed as under

"There are exceptional cases when an exam nation of the
accused personally wunder section 342 i's not~ necessary or
possi bl e. Were the accused is a conpany or other juridica
person it cannot be exam ned personally. It may be that the
Court may then exam ne a director or some other agent on its
behal f."

It is another matter that in that case this Court /did not
interfere with the conviction and sentence on the ground
that the non-exam nation of the accused had not caused any
prejudice and in the absence of material showing prejudice
the conviction and sentence coul d be sustained by virtue of
ol d section 537 (section 465 of the new Code)-

In the result the order inpugned in the present appeal/wit
petition of the |earned Magistrate cannot be allowed to
stand, nore so in the instant case for the reason that the
accused nmay raise the plea of violation of the due  process
clause if the order is sought to be executed in the foreign
court. We, therefore, set aside the order of  the |earned
Magi strate and direct himto pass appropriate orders in the
light of this judgnent in regard to the exam nation of the
accused under section 313(1) (b) of the Code. As the
prosecution is pending since long, the |earned Magistrate
will take it up imrediately,

SPS. Appeal disposed of.
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