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ACT:

Income Tax Act, 1961, s.271(1) (c)--Assessee--Conceal -
ment of particulars of his incone or furnishing inaccurate
particul ars--Assessee to prove that failure to file correct
return of incone did not arise fromfraud, gross or wlful
negl ect to the satisfaction of assessing authority.

HEADNOTE

The I nconme-tax O ficer rejected the account books of the
respondent - assessee on the ground-that the sales and ex-
penses were not verified and the margin of profit shown -
was |ow. He adopted the net profit rate at 8% thereby com
puting the profit at Rs.60,800 and the total inconme was
conputed at Rs. 60936 after addition of Rs. 136 for _interest
receipts. On appeal the Appellate Assistant Conmi Ssioner
confirmed this order of the Income-tax Oficer. As the tota
incone returned was |less than 80%of the correct ~income
conputed, he held that the case feb within the ambit of s.27
1(1) of the Act, and issued a show cause notice under sec-
tion 274 read wth section 271 to the assessee. It was
contended on behalf of the assessee before the  Appellate
Assi stant Comm ssioner (i) that the assessee did not concea
the particulars of incone nor furnish inaccurate particu-
lars; (ii) that the income returned was based on the / books
of account nmmintained in the regular course of <business;
(iii) that the assessee could only declare the incone as
ref lected in the books of account; (iv) that the difference
bet ween the returned i ncome and the assessed incone did not
arise from any fraud or gross or unlawful neglect on the
part of the assessee; and (v) that it could not be consid-
ered in the circunstances that the assessee cane within the
m schief of s.27 1(1)(c) of the Act. The Appellate Assistant
Conmi ssi oner rejected these contentions, confirmed the order
of the Inconme-tax O ficer and in view of the Explanation to
section 271(1) levied a penalty of Rs.8,300 under section
271(D(c) read with section 274(2) of the Act.

The respondent - assessee went up in appeal to the Tribu-
nal which cancelled the penalty order "and finally deter-
m ned the incone of the assessee at Rs.50,750 holding: (a)
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that the assessee had maintained certain types of books of
account and had honestly believed that the same were suffi-
cient for the true ascertai nment of his profits and, from
68

the facts he disclosed, it could not be said that he had
been grossly or wilfully negligent in filing the return of
i ncome and as such there was no fraud; (b) that the differ-
ence between the incone returned and the income assessed
arose mainly on account of excess profit, in view of the
various defects in the account books and the application of
a higher profit rate on estinmated turnover.

The application of the appellant-revenue seeking refer-
ence under s.256( D of the Act, was rejected by the Tribuna
on the ground that no question of |aw arose.

The appel | ant-revenue went before the High Court wunder
section 256(2) of the Act seeking a reference on the ques-
tion of cancelling the penalty inposed under sec. 271(1)(c)
of the Act, and this application was al so dism ssed on the
ground' that the finding of the Tribunal that the assessee
acted honestly notw thstanding the defective nature of the
account books nmaintained by himwas a finding of fact and
therefore no question of | aw arose.

Di sm ssing the appeal of the appellant-revenue, this Court,

HELD: 1. | If the Incone tax Oficer and the Appellate
Assi st ant Comm ssi oner ‘were satisfied that the assessee had
conceal ed the particulars of his income or furnished inaccu-
rate particulars @ of such incone, he can direct that such
person should pay by way of a penalty the anpbunt indicated
in sub-clause (ii) of clause (c) of section 271(1).

Under the law as it stood prior to the amendnment of
1964, the onus was on the revenue to prove that the assessee
had furnished inaccurate particulars or had concealed the
income. Difficulties were found to prove the positive ele-
ment required for conceal ment under the law prior to anmend-
ment. This positive elenment had to be established by the
revenue. To obviate that difficulty, the explanation was
added. The effect of the Explanation is that where the tota
i ncomre returned by any person is |ess than 80% of the /'tota
i ncome assessed, the onus is on such person to prove that
the failure to file the correct incone does not arise from
any fraud or any gross or wlful neglect on his part and
unl ess he does so, he should be deened to have conceal ed the
particulars of his incone or furnished inaccurate particu-
lars, for the purpose of section 271(1). The position is
that the nonent the stipulated difference was there, the
onus that it was not the failure of the assessee or fraud of
the assessee or neglect of the assessee that caused the
di fference shifted on
69
the assessee but it has to be borne in mnd that though the
onus shifted, the onus that was shifted was rebuttable.

1.3 If in an appropriate case the Tribunal or the fact
finding body was satisfied by the evidence on the record and
inference drawn fromthe record that the assessee was not
guilty of fraud or any gross or wilful neglect and if the
revenue had not adduced any further evidence then in such a
case the assessee cannot come within the nmischief of the
section and suffer the inposition of penalty. That is the
ef fect of the provision.

1.4 Presunptions raised by the Explanation to section
271(1)(c) are rebuttable presunptions. The initial burden of
di scharging the onus of rebuttal is on the assessee. Once
that initial burden is discharged, the assessee woul d be out
of the m schief unless further evidence was adduced.

1.5 If the returned income is less than 80% of the
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assessed income, the presunption is raised against the
assessee that the assessee is guilty of wilful neglect or of
fraud or gross or wilful neglect as a result of which he has
conceal ed the income but this presunption can be rebutted.
The rebuttal must be on materials relevant and cogent. It is
for the fact-finding body to judge the rel evancy and suffi-
ciency of the materials. If such a fact-finding body bearing
the aforesaid principles in mnd cones to the conclusion
that the assessee has discharged the onus, it becones a
concl usion of fact. No question of |aw arises.

In the instant case, the Tribunal has borne in mnd the
rel evant principles of |aw and has al so judged the facts on
record. It is not a case that there was no evi dence or there
was such evidence on which no reasonable man could have
accepted the explanation of the assessee. In that view of
the mtter the Tribunal rightly rejected the claim for
ref erence under section 256(1) and the H gh Court correctly
did not entertain the application for reference under sec-
tion 256(2) of the Act.

2. If aparty cones within the mschief of the Explana-
tion to section 27 1 then there is a presunption against him
and the onus to discharge the presunption lies on the asses-
see but being a presunption’ it is a rebuttable one and if
on appropriate materials, the Tribunal has rebutted that
presunption, no question of |aw can be said to arise.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 2083 of
1972.
70

From the Judgnent and Order dated 24.9. 1971 of the
Al'l ahabad Hi gh Court in Incone Tax Appeal No. 535 of| 1970.
S.C. Manchanda and Ms. A Subhashini for the Appellant.
Ms. Rachna Gupta and S. K. Bagga for the Respondent.
The Judgrment of the Court was delivered by

SABYASACHI MUKHARJI, J. This appeal arises out of the
decision of the Allahabad Hi gh Court dated 24.9.1971. The
Hi gh Court by the order inpugned dismissed an application
under section 256(2) of the Incone-Tax Act, 1961 (hereinaf-
ter called the "Act’). The assessee, a firmof two partners
was at the relevant tinme a |icence vender of country Iiquor
For the assessnment year 1965-66, the Incone tax O ficer
rejected its account books on the ground ~that  sales and
expenses were not verified and the margin of profit shown
was low. It may not be inappropriate in view of the conten-
tions urged before us, to refer to the order of the Inspect-
ing Assistant Comm ssioner for the assessnment year 1965-66
under section 271(1)(c) read with section 274(2) of the Act.

For the assessnent year 1965-66, the Incone Tax O ficer
as noted by the Inspecting Assistant Comm ssioner, rejected
t he book result showing sales of country I|iquor at
Rs.5,82,234 and the profit margin at 4% for |ack of verifia-
bility of sales and expenses and |ow margin of profit. The
Income Tax O ficer estimated the sales at Rs.7,60,000 being
Rs. 6,50,000 in Lakhibagh shop and Rs. 1,10,000 in Magra
shop, and adopted the net profit rate at 8% thereby comput-
ing the profit at Rs.60,800 and the total income was conput -
ed at Rs.60,936 after addition of Rs. 136 for interest
recei pts. On appeal, the Appellate Assistant Conmi ssioner
confirmed the order of the IncomeTax Officer. As the tota
incone returned was |less than 80%of the correct incone
conputed, the case fell within the ambit of the Explanation
to section 271(1) of the Act.
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In pursuance to the notice under section 274 read wth
section 271 of the Act for default under section 271(1)(c)
the assessee showed cause. It was urged on behalf of the
assessee before the Inspecting Assistant Comm ssioner that
the returned income was based on the books of accounts and
excise registers nmaintained by the assessee firm and the
i ncome was estimated. It was further urged that the failure
to return the correct incone if any, did not arise from any
fraud or gross
71
or wlful neglect on the part of the assessee firm The
I nspecting Assistant Comm ssioner, however, held that by
produci ng what the | nspecting Assistant Comm ssioner terned
to be defective account books, it could not be said that the
assessee had shown correct incone. The Inspecting Assistant
Conmi ssi oner further noted that the sales and expenses were
unverifiable. The  Inspecting Assistant Comr ssioner was
further of the opinion that the addition nade by the
I nconme-tax O ficer was due to non-production of the materia
data which~ the assessee firmought to have produced for
proper deternmination of its inconme. In arriving at the net
profit @8% the Income-tax Oficer had nade the allowance
for expenses and purchases at 92% of the sales at
Rs.7,60,000 i.e. at Rs.6,99,200 which covered all the ex-
penses and purchases found reasonable. The |Inspecting As-
si stant Conm ssi oner was, therefore, of the opinion that the
assessee firmwas grossly negligent and had not discharged
the onus of proving that the said difference between the
i ncone returned and the correct conme did not arise from any
gross or wlful neglect on the part of the assessee and as
such, in view of the Explanation to section 271(1), the
provi sions of section 271(1)(c) were clearly attracted. On
this basis the Inspecting Assistant Conm ssioner levied a
penalty of Rs. 8,300 under section 271(1)(c) read with sec-
tion 274(2) of the Act.

The assessee went up in appeal before the Tribunal. The
Tri bunal noted the facts. It may be noted that subsequent to
the order of the Inspecting Assistant Conmi ssioner, that is
to say on 26th Septenber, 1968, the quantum appeal was heard
and partly allowed by the Appellate Tribunal. By its order
dated 26th Septemnmber, 1968 the Tribunal held that when
viewed in the light of the Iicence fee paid by the assessee,
estimates of the turnover were on the high side. The | ower
rates of profit were placed in cases of other |iquor con-
tractors and that in the circunstances, the rate of net
profit for both the shops should be 7% on estimated sal es of
Rs. 6, 25,000 for Lakhi Bagh shop and of Rs. 1,00,000 for the
Magra shop. In view of this order, the inconme finally deter-
m ned for the assessnment year was Rs. 50, 750.

It is the case of the appellant that 80% of the incone
finally assessed is Rs.40,600 which is nuch higher than the
incone returned at Rs.30,138. However, on behalf ‘of the
assessee, it was contended that the assessee did not concea
the particulars of income nor furnish inaccurate particulars
thereof, that the income returned was based on the books  of
account nmaintained in the regular course of business, that
the assessee could only declare the incone as reflected in
the books of account, that the difference between the re-
turned incone and the
72
assessed inconme did not arise fromany fraud or gross or
wi | ful neglect on the part of the assessee and that it could
not be considered in the circunstances that the assessee
cane within the mschief of Explanation to section 271(1)(c)
of the Act.
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After reviewing certain other cases, the Tribunal was of
the viewthat like the cases referred to by the Tribunal’'s
order, the assessee had maintained certain types of books of
account and it had appeared that it had honestly believed
that the sane were sufficient for the true ascertai nment of
his profits and fromthe facts he disclosed it could not be
said that he had been grossly or wilfully negligent in
filing such a return of incone as he did and as such there
was no fraud. In conformity with the other orders referred
to by the Tribunal in the inpugned order, it was held by the
Tribunal that in the instant case, the Inspecting Assistant
Conmi ssioner had erred in his finding and therefore, the
penalty order was cancelled. Fromthis decision of the
Tri bunal under section 256(1), a reference was sought to the
Hi gh Court on the followi ng question
"Whet her, on the facts and-in the circunstances of the case,
the Appellate Tribunal~ was justified in cancelling the
penal ty i nposed under -section 271(1)(c)?"

The Tribunal found that it was clear froma perusal of
the order passed by the Tribunal that it was not in doubt
that the assessee returned the income on the books of ac-
count maintained in the regular course of business and that
the difference between the incone returned and the incone
assessed arose mainly on account of excess profit, in view
of the various defectsin the account books and the applica-
tion of a higher net profit rate on -estimted turnover.
Following the wearlier orders of the  Tribunal in sinmlar
cases, the Tribunal held that if the assessee naintained
certain types of books of account and honestly believed the
sane to be sufficient for the true ascertainment of his
profits, it could be considered as nmaki ng an -estinate of
income on a proper basis and it could not be'said that in
filing the return of inconme as reflectedin the books of
account, the assessee was grossly or wilfully negligent,
much | ess fraudul ent. The penalty order was vacated on this
basis. The Tribunal was of the opinion that on this / finding
no question of |aw arose and as such there was no scope for
reference of the said question to the High Court. the appli-
cation under section 256(1) was, therefore, rejected.

The revenue went up before the Hi gh Court —under ~section
256( 2)

73

of the Act seeking a reference on the question nentioned
herei nbefore. The H gh Court by the judgnent under appea
after referring to the facts nentioned herei nbefore was of
the view that no question of law arose in this case. The
Hi gh Court opined in the inpugned judgrment that the finding
of the Tribunal that the assessee acted honestly notwith-
standing the defective nature of the account books  main-
tained by himwas a finding of fact. In the premses, the
reference application was dism ssed. As nentioned “hereinbe-
fore, this appeal arises fromthe said decision of the Hgh
Court.

After anmendnent by the Finance Act, 1964, section 271 of

the Act along with the Explanation reads as foll ows:
"271:-Failure to furnish returns, com
plying wth notices, conceal ment of incone,
etc. (1) |If the Inconme-tax Oficer or the

appel | ate Assi stant Commi ssioner, in t he
course of any proceedings under this Act, is
sati sfied that any person

(

i
i
)
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(c) has concealed the particulars of his
i ncome or furnished inaccurate particulars of
such incone, he may direct that such person
shal | pay by way of penalty,--
(iii) 1In the cases referred to in clause (c)
in addition to any tax payable by him a sum
whi ch shall not be | ess than 20% but shall not
exceed one and a half times the anmount of tax,
if any, which would have been avoided if the
income as returned by such person had been
accepted as correct incone.
Expl anation:. Were the total income returned
by any person is less than 80% of the tota
incone (hereinafter in this explanation re-
ferred “to as the correct inconme) as assessed
under section 143 or section 144 or section
147 (reduced by the expenditure incurred bona
fide by himfor
74
the purpose of nmaking or earning any incone
included in the total incone, but which has
been disall owed as a deduction), such person
shal | ;/ unless he proved that the failure to
return the correct incone did not arise from
any fraud or any gross or wilful neglect on
his | part, be deened to -have  concealed the
particul ars of his income or furnished inaccu-
rate particulars of such inconme for the pur-
pose of clause (c) of this sub-section.™
It is clear that if the Income Tax O ficer and the
Appel | ate Assistant Conmissioner were satisfied ‘that the
assessee had concealed the particulars of® his incone or
furni shed inaccurate particulars of such incone, ' he can
direct that such person should pay by a penalty the anount
i ndicated in sub-clause (ii) of clause (c) of section 271(1)
of the Act. Before the amendnent, difficulty arose and it is
not necessary to trace the history, under the | aw'as / stood
prior to the amendnent of 1964, the onus was on the revenue
to prove that the assessee had furnished inaccurate particu-
lars or had concealed the income. Difficulties were found to
prove the positive elenent required for conceal nent under
the law prior to anendnent, this positive el enent hadto be
established by the revenue. To obviate that difficulty the
explanation was added. The effect of the -~ explanation was
that where the total income returned by any person was |ess
than 80% of the total incone assessed, the onus was on such
person to prove that the failure to file the correct income
did not arise fromany fraud or any gross or wlful neglect
on his part and unless he did so, he should be deened to
have conceal ed the particulars of his income or “furnished
i naccurate particulars, for the purpose of section 271(1).
The position is that the nmoment the stipulated difference
was there, the onus that it was not the failure of the
assessee or fraud of the assessee or neglect of the assessee
that caused the difference shifted on the assessee but it
has to be borne in mnd that though the onus shifted, the
onus that was shifted was rebuttable. If in an appropriate
case the Tribunal or the fact finding body was satisfied by
the evidence on the record and inference drawn from the
record that the assessee was not guilty of fraud or any
gorss or wlful neglect and if the revenue had not adduced
any further evidence then in such a case the assessee cannot
come within the mnmischief of the section and suffer the
i mposition of penalty. That is the effect of the provision
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Qur attention was drawn to several decisions to which
out of deference, to Shri Manchanda who argued before us on
behal f of the revenue, we shall refer. Vishwakarma | ndus-
tries v. Conmi ssioner of
75
I ncome-Tax, Anritsar-1, 135 1.T.R 652 is a decision of the
Ful | Bench of the Punjab and Haryana H gh Court where Sand-
hawal i a, C.J. speaking for the Full Bench observed that the
object and intent of the legislature in onmitting the word
"deliberately" from clause (c) of section 271(1) of the
Income Tax Act, 1961 and addi ng an Expl anation thereto by
the Finance Act, 1964, was to bring about a change in the
existing law regarding the levy of penalty so as to shift
the burden of proof fromthe department on to the assessee
in the class of cases where the returned income of the
assessee was less than 80%of the assessed inconme. The
| earned Chief Justice noted that the significant thing about
the change nmade in clause (c) of section 271(1) was the
designed ‘omi ssion of the word "deliberately" therefrom
wher eby t'he requirenent of a designed furnishing of inaccu-
rate particulars of inconewas obliterated. According to the
| earned Chief Justice,” thelanguage of the Explanation
indicated that for -the purposes of levying penalty the
| egi sl ature had nade two cl ear-cut divisions. This had been
done by providing a strictly objective and an al nost nathe-
matical test. According to the Chief Justice, the touchstone
therefor was the incone returned by the assessee as agai nst
the income assessed by the departnent which was designated
as "the correct incone". The case where the returned income
was |ess than 80% of the assessed incone can be squarely
placed into one category. Were, however, such-a wvariation
is below 20%that would fall into the other category. To the
first category, where there is a larger concealnent of
incone, the provisions of the Explanation becone at. once
applicable with the resultant attraction of the presunptions
agai nst such an assessee. Once the Explanation is held to be
applicable to the case of an assessee, it straightaway
rai ses three legal presunptions, viz. (i) that the anount of
the assessed incone is the correct income and it is in fact
the income of the assessee hinself; (ii) that the failure of
the assessee to return the correct assessed income was due
to fraud; or (iii) that the failure of the assessee to
return the correct assessed incone was due to gross or
wilful neglect on his part. But it nmust be enphasised that
these are presunptions and becone rul e of evidence but the
presunptions raised are not conclusive presunptions and are
rebuttabl e.

We are of the opinion that the view of the Full Bench of
the Punjab and Haryana High Court is a correct view when it
states that it only nmakes a presunption but the presunption
is rebuttable one and if the fact-finding body on-rel evant
and cogent materials comes to the conclusion that in | spite
of the presunption the assessee was not guilty, such concl u-
sion does not raise any question of |aw
76

Qur attention was drawn to the decision of the Division
Bench of the Allababad H gh Court in Addl. Comni ssioner of
| ncome- Tax, Lucknow v. Lakshm Industries and Cold Storage
Co. Ltd., 146 |I.T.R 492. There the High Court found that
the assessee had not given any expl anation. So, on the facts
found, the inference of the Tribunal that the anounts had
been added and the evidence had been found wunsatisfactory
was not correct. Penalty was exigible in that case and the
Hi gh Court found that the Tribunal was wong in cancelling
the penalty.
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As nentioned hereinbefore, it depends upon the facts and
circunstances of each case. If a party cones within the
m schief of the Explanation then there is a presunption
against himand the onus to discharge the presunption lies
on the assessee but being a presunption it is a rebuttable
one and if on appropriate materials, that presunption is
found to be rebutted no question of law can be said to
ari se.

The Full Bench of the Andhra Pradesh H gh Court in
Conmi ssi oner of Income-Tax v.H Abdul Bakshi & Bros., 160
I.T.R 94 again reiterated that the presunption spelt out
becomes a rule of evidence. Presunptions raised by the
Expl anation to section 271(1)(c) are rebuttable presunp-
tions. The initial burden of discharging the onus of rebut-
tal is on the assessee. Once that initial burden is dis-
charged, the assessee would be out of the mischief unless
further evidence was adduced. Here there was none.

Simlarly, the Full Bench of the Patna H gh Court in the
case of Comm ssioner of |nconme-Tax, Bihar v. Nathulal Agar-
wal a and_ Sons, 153 |I.T..R 292 had occasion to consider
this. The H gh Court reiterated that the onus to discharge
the presunption rai sed by the Explanation was on the asses-
see and it was for himto prove that the difference did not
arise from any fraud or wilful neglect .on his part. The
court should cone to a clear conclusion whether the assessee
had di scharged the onus or rebutted the presunptions agai nst
him The Patna H gh Court enphasisedthat as to the nature
of the explanation to be rendered by the assessee, it was
plain on principle that it was not the |law that the nonent
any fantastic or unacceptable explanation was given, the
burden pl aced upon hi mwoul d be di scharged and the  presunp-
tion rebutted. W agree. We further agree that it is not the
law that any and every explantion by the assessee nust be
accepted. It nust be acceptabl e explanation, acceptable to a
fact-findi ng body.

77

Ms. QGupta, appearing for the assessee, drew our atten-
tion to the observations of the Division Bench of 'the Gau-
hati Hi gh Court in Commi ssioner |ncone-Tax, Assam Nagal and,
Mani pur & Tripura v. Chhaganlal Shankarlal, 100 |.T.R 464.
Qur attention was al so drawn on behalf of the assessee to
the decision of the Division Bench of the Al ahabad High
Court in Comm ssioner of Inconme-Tax v. Nadir Ali and Conpany
106 I1.T.R 151. There the court observed that under  section
271( 1)(c) read with the Explanation, a penalty could be
imposed if the incone returned was |l ess than 80% if the
assessee did not prove that the disparity betweenthe income
assessed and the income returned by himwas not due to gross
negl ect or fraud. The fact that the assessee was not -~ main-
taining his books of account in a particular way did not
show that he was guilty of gross neglect. The |Incone-tax Act
did not prescribe the manner in which the account | books
shoul d be mai ntai ned. When the assessee filed his return on
the basis of accounts which were nmaintained in the regular
course of business it could not be said that he was guilty
of gross negligence. It could not be expected from the
assessee to file a return showi ng a higher incone than what
was worked out nerely because the department had applied a
hi gher rate of profit in the earlier years. It was held by
the Al l ahabad H gh Court that on the facts, the assessee had
sufficiently discharged the burden

The position therefore in lawis clear. If the returned
income is |ess than 80% of the assessed incone the presunp-
tion is raised against the assessee that the assessee is
guilty of wlful neglect or of fraud or gross or wlful
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negl ect as a result of which he has conceal ed the incone but
this presunption can be rebutted. The rebuttal nust be on
materials relevant and cogent. It is for the fact-finding
body to judge the relevancy.and sufficiency of the materi-
als. If such a fact-finding body beating the aforesaid
principles in mnd cones to the conclusion that the assessee
has di scharged the onus, it becones a conclusion of fact. No
guestion of law arises. In this case the Tribunal has borne
in mnd the relevant principles of |aw and has al so judged
the facts on record. It is not a case that there was no
evi dence or there was such evidence on which no reasonable
man coul d have accepted the expl anation of the assessee. In
that view of the matter, in our opinion, the Tribunal tight-
ly rejected the claimfor reference under section 256(1) and
the Hi gh Court correctly did not entertain the application
for reference under section 256(2) of the Act. The appeal
therefore, fails and is accordingly dism ssed with costs.

M L. A Appeal di s-
m ssed.
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