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ACT:

Appeal - Agai nst acquittal-Principles to be followed-"Sub-
stantial and conpelling reason"--Meani ng and scope of - Power
of Court-Constitution of India, Art. 136.

HEADNOTE:
There were two rival factions in a certain village one con-
sisting of Rajputs and the other of cultivators. Oh a

particul ar festival day both the groups went to a tenple for
worship and cultivators who reached the tenple first
occupied a place therein which was wusually occupied by
Raj put s. Subsequently Rajputs arrived and resented the
occupation of the sitting place by the cultivators. They
shifted to a short distance and after holding a brief
conference canme back to the tenple and attacked the
cultivators wth guns, swords and lathis as a result of
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whi ch several persons were injured and two were killed. 43
persons alleged to have taken part in the rioting were put
up for trial before the Sessions judge for having committed
offences under s. 302 read with s. 149 and s. 148 of the
I ndian Penal Code. The Sessions judge held that a common
object on the part of the accused to kill the «cultivators
had not been established and that it had also not been
proved beyond reasonabl e doubt that the accused were quilty
of a particular offence. On these findings the Sessions
judge acquitted all the accused. On appeal the H gh Court
after examning the entire evidence found sone of the
accused guilty of cul pable hom cide not anpbunting to nurder
under S. 304 read with s. 149 and s. 148 of the Indian Pena
Code and sentenced themto various terns of inprisonnment.
The appeal in respect of sone other accused was dism ssed as
no case had been made out against them beyond any reasonabl e
doubt On appeal by special |eave against the conviction and
sentence by the Hi gh Court,

Hel d, 'that the words "substantial and conpelling reasons”
for setting aside an order of acquittal used by this Court
in its decisions were intended to convey the idea that an
appel l ate court shall not only bear in mind the principles
laid down by the Privy Council in Sheo Swarup’s case but
must also give its clear reasons for comng to the
concl usion that the order of acquittal was w ong.

The followi ng results emanate from a di scussi on of the case
| aw on appeal s agai nst acquittal: -

(1)an appellate court has full ~power to review the
evi dence upon which the order of acquittal is founded; (2)
the principles

121

laid down in Sheo Swarup’s case afford-a correct guide for
the appellate court’s approach to a case disposing of such
an appeal; (3) the different phraseology used in the
judgnents of this Court, such” as (1) "substantial and
conpelling reasons", (ll) "good and sufficiently cogent
reasons”", and (Ill) "strong reasons", are not intended to
curtail the undoubted power of ‘an appellate Court in an
appeal against acquittal to reviewthe entire evidence and
to cone to its own conclusion, but in doing so it should not
only consider every matter on record having a bearing on the
guestions of fact and the reasons given by the Court bel ow
in support of its order of acquittal in arriving at a
concl usion on those facts, but should express the reasons in
its judgment, which led it to hold that the acquittal was
not justified.

Sheo Swarup v. King Enmperor, (1934) L. R 61 I. A~ 398, con-
sidered and fol | owed.

Nur Mohammad v. Enperoy, A 1.R 1945 P.C. 151, Surajpa
Singh v. The State, [1952] S.c.R 193, A nmer Singh v, The
State of Punjab, [1953] S.C.R 418, Puran v. “State of
Punjab, A I.R 1953 S.C. 459, C M nparayan v. State of
Travancore-Cochin, A l.R 1953 S.C. 478, Tulsiram Kanu v.
The State, A I1.R 1954 S.C. 1, Madan Mohan Singh’s case,
Al.R 1954 S.C 637, Zwinglee Ariel v. State of U P.,
Al.R 1954 S.C 15, Rao Shiv Bahadur Singh v. State of
Vi xdhya Pradesh, A 1.R 1954 S.C. 322, S. A A Biyabani v.
The State of Madras, A l. R 1954 S. C. 645, Aher Raja Khimm
v. The State of Saurashtra, [1955] 2 S.C R 1285, Bhagwan
Das v. The State of Rajasthan, A l1.R 1957 S.C. 589 and
Balbir Singh v. State of Punjab, A I.R 1957 S.C. 216,
di scussed.

The High Court approached the instant case from a correct
perspective and gave definite findings on a consideration of
the entire evidence, and in so doing it did not depart from
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any of the principles laid dowmn by the Privy Council in Sheo
Swarup’s case and al so gave reasons for holding that the
acquittal was not justified.

Abdul Gani v. State of M P., AIl.R 1954 S.C. 31, referred
to.

Al though the powers of this Court under Art. 136 of the
Constitution are very wide, interference is not permtted
unless "by disregard to the forns of |egal process or sone
violation of the principles of natural justice or otherw se,
substantial and grave injustice has been done," on questions
of fact the practice of this Court is not to interfere
except in exceptional cases when the finding is such that it
shocks the conscience of this Court,

JUDGVENT:
CRI M NAL APPELLATE JURI SDI CTI ON:, Cri m nal Appeal No. 119 of
1958.
Appeal by special |eave fromthe judgnent and order dated
July 29, 1957, of the Rajasthan High Court, Jodhpur, in
Crimnal Appeal No. 42 of 1954.
16
122
B. L. Kohli and/C. L. Sareen, for the appellants.
S. K. Kapur and D. Gupta, for the respondent.
1960. Decermber 9. The Judgnent of ~ the Court was
del i vered by
SUBBA RAO, J.-This is an appeal by special |eave against the
convi ction and sentence by the High Court of Judicature for
Raj ast han at Jodhpur of the 9 appellants under s. 304, read
with s. 149, and s. 148 of the Indian Penal Code.
The 9 appellants, along with 34 other persons, were accused
before the Sessions Judge, Merta. Briefly stated the case
of the prosecution was as follows: There were two factions
in village Harnawa-one consisting of Rajputs and other of
the cultivators of the village. Admttedly there were
di sputes between these two factions in respect of certain
fields. At about 3-30 p.m on Cctober 31, 1951, the day
after Diwali, popularly known as Ram Ram day, both the
gr oups went to a temple called Bai j i - kat han. The
cultivators went first to the tenple and sat in the place
which was wusually occupied by the Rajputs. Subsequent |y
when the Rajputs went there, they found their usual sitting
pl ace occupi ed by the cultivators and took that as an insult
to them Though they were invited by the pujari to sit in
some other place, they refused to do so and went to a banyan
tree which was at a short distance fromthe tenple. There
they held a brief conference and then returned to the tenple
arnmed with guns, swords and lathies. The Rajputs fired a
few shots at the cultivators and al so beat themw th swords
and lathies. As a result, 16 of the cultivators received
injuries and of these 6 received gun-shot injuries, of which
two persons, nanely, Deena and Deva, succunbed to the
i njuries. Qut of the remaining 14 injured persons, 3
received grievous injuries and the rest sinple ones. Forty-
three persons, alleged to have taken part in the rioting,
were put up for trial before the Sessions Judge,, Merta, for
having conmtted offences under s. 302, read with s. 149,
and s. 148 of the Indian Penal Code. Five of the accused
admtted their presence at the scene of

123
occurrence but pleaded that after they had nade their
customary offerings at the tenple and when they were
returning they were attacked by the cultivators. O hers
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pl eaded ali bi.
The Ilearned Sessions Judge held that it had not been
establ i shed that the accused had a common object to kill the

cultivators and that it had al so not been proved beyond any
reasonabl e doubt that any of the accused was guilty of a
particul ar of fence. On these findings, he acquitted all the
accused.
On appeal the | earned Judges of the High Court found that
the accused were nenbers of an unlawful assenbly, that they
were ani mated by a common object of beating the cultivators
and that further out of the 43 accused it had been clearly
established that the appellants, who are 9 in nunber, took
part in the activities of the unlawful assenbly. On  that
finding they held that the accused were guilty of cul pable
hom ci de not anounting to nurder under s. 304, read with s.
149, Indian Penal Code; they also held that appellants 1, 2,
3 and 4 were alsoguilty under-s. 148 of the Indian Pena
Code, ~as they were arned with deadl y weapons, and the rest
under 's. 147, Indian Penal Code. ' For the offence under s.
304, read with s. 149, the appellants were sentenced to ten
years’ rigorous inprisonnent, and for the offence under s.
148, appellants 1 to 4 were further sentenced to one year’s
rigorous inprisonment and'the rest under s. 147, to sSix
nmonths’ rigorous inprisonnent. Having examned the entire
evidence, they agreed with the |earned Sessions Judge that
no case had been nade out agai nst the other accused beyond
any reasonabl e doubt. The appeal was, therefore, allowed in
respect of the nine appellants and disnissed in respect of
the others
Learned counsel for. the appellants contended that the
Sessions Judge canme to a reasonable conclusion on the
evidence and that the. H gh Court had no substantial and
conpel ling reasons to take a different view
In recent years the words "conpel Ii ng reasons" have becone
words of magic incantation in every
124
appeal against acquittal. The words are so elastic that
they are not capable of easy definition; with the result,
their interpretation varied between two extrene views-one
holding that if a trial court acquitted an accused, an
appel l ate court shall not take a different view unless the
finding is such that no reasonabl e person will conme to that
conclusion, and the other accepting only the conscience of
the appellate court as the yardstick to ascertain whether
there are reasons to conpel its interference. In the
circunstances we think it necessary to clarify the point.
The scope of the powers of an appellate court in‘an appea
against acquittal has been elucidated by the Privy Counci
in Sheo Swarup v. King-Enmperor There Lord Russell observed
at p. 404 thus:
. the Hgh Court should “and wll
al ways gi ve proper weight and consideration to
such nmatters as (1) the views of the ‘tria
Judge as to the credibility of the wtnesses,
(2) the presunption of innocence in favour - of
the accused, a presunption certainly not
weakened by the fact that he has been acquit-
ted at his trial, (3) the right of the accused
to the benefit of any doubt, and (4) the
sl owness of an appellate court in disturbing a
finding of fact arrived at by a Judge who had
the advantage of seeing the witnesses
Adverting to the facts of the case, the Privy Counci
proceeded to state,
PR They have no reason to think that
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the High Court failed to take all proper
matters into consideration in arriving at
their concl usions of fact."
These two passages indicate the principles to be foll owed by
an appellate court in disposing of an appeal against
acquittal and also the proper care it should take in re-
evaluating the evidence. The Privy Council explained its
earlier observations in Nur Mohammad v. Enperor (2) thus at
p. 152:
"Their Lordships do not think it necessary to
read it all again, but would like to observe
that there really is only one principle, 1in
the strict use of the word, laid down there;
that is that the High
(1) (1934) L.R 61 |.A 398.
(2) AIWR 1945 P.C 151
125
Court has full power to review at I|arge al
the evidence upon which the order of acquitta
was founded, and to reach the conclusion that
upon that _evidence the order of acquitta
shoul d be reversed. "
These two decisions establish that the power of an appellate
court in an appeal ‘against acquittal is not different from
that it has in an appeal against conviction; the difference
lies nore in the nanner of approach and perspective rather
than in the content of the power. These decisions defining
the scope of the power of an appellate court had been
followed by all the courts in Indiatill the year 1951 when,
it is said, this Court in Surajpal Singh v. The State (1)
laid down a different principle. But a perusal  of that
j udgrment does not bear out the construction which is very
often placed thereon. The passage relied upon is found at
p. 201 and it reads thus:
"It is well-established that in an appea
under section 417 of ‘the Criminal Procedure
Code, the High Court has full power to review
the evidence upon which the order of ‘acquitta
was founded, but it is equally well settled
that the presunption_ of innocence of the
accused is further reinforced by his acquitta
by the trial court, and the findings of the
trial court which had the advantage of ~seeing
the witnesses and hearing their evidence -can
be reversed only for very - substantial and
conpel ling reasons."
On the facts of that case this Court held, "we are inclined
to hold that the Sessions Judge had taken a reasonable  view
of the facts of the case, and in our opinion there were no
good reasons for reversing that view'. W think that /these
observations are nothing nore than a restatenent of the |[|aw
laid down by the Privy Council and the application 'of the
same to the facts of the case before the Court. Though in
one paragraph the | earned Judges used the words "substanti al
and conpel ling reasons” and in the next paragraph the words
"good reasons", these observations were not intended to
record any di sagreenent
(1)[1952] S.C.R 193.
126
with the observations of Lord Russell in Sheo Swarup’s case
(1) as to mmtters a High Court would keep in view when
exercising its power under s. 417 of the Crinminal Procedure
Code. If it had been so intended, this Court would have at
| east referred to Sheo Swarup’s case (1), which it did not.
The same words were again repeated by this Court in A mer
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Singh v. The State of Punjab (2). In that case the
appel l ate court set aside an order of acquittal on the
ground that the accused had failed to explain the
circunstances appearing against him This court held that
as the presunption of innocence of an accused is reinforced
by the order of acquittal, the appellate court could have
interfered only for substantial and conpelling reasons. The
observations made in respect of the earlier decisions
applied to this case also. Mhajan, J., as he then was,
delivering the judgment of the court in Puran v. State of
Punjab (3) again wused the words "very substantial and
conpel l'ing reasons”, but imrediately thereafter the |earned
Judge referred to the decision of Sheo Swarup’s case(1l) and
narrated the circunstances which an appellate court should
bear in nmind ininterfering with an order of acquittal.
This juxtaposition of the so-called formula and the
circunmstances narrated in Sheo Swarup’s case (1) indicate
that the |earned Judge used those words only to conprehend

the statenment of |aw nade by the Privy Council. Mukher | ea,
J., as he then was, in C. M Narayan v. State of Travancore-
Cochin (4) again referred to thePrivy Council deci si on
and affirnmed the wi de powerof an appellate court and al so
the proper approachin an appeal against acquittal. The
| earned Judge did not introduce any further Jlimtation on

the power of the appellate court. But it was observed that
the High Court had not clearly kept before it the well
settled principles and reversed the decision of the tria

court "wi t hout noticing or giving due . wei ght and
consideration to inportant nmatters relied upon by that
court’. In TulsiramKanu v. The State (5) this

(1) (1934) L.R 61 I.A 398.
(2) [1953] S.C.R 418.

(3) AI1.R 1933 S.C. 459.
(4 A l.R 1953 S.C. 478.
(5 A1.R 1954 8.C. I.

127
Court used a different phraseol ogy to describe the /approach
of an appellate court against an order of acquittal. Ther e

t he Sessions Court expressed that there was clearly
reasonabl e doubt in respect of the guilt of the accused on
the evidence put before it. Kania, C. J., observed that it
required good and sufficiently cogent reasons to overcome
such reasonabl e doubt before the appellate court cane to a
di fferent concl usi on. This observation was made in
connection with a Hi gh Court’s judgnent which had not taken
into consideration the different detail ed reasons given by
the Sessions Judge. |In Madan Mohan Singh’'s case (1), on
appeal by special |eave, this Court said that the H gh Court
"had not kept the rules and principles of adm nistration of
crimnal justice clearly before it and that therefore the
j udgrent was vitiated by non- advertence to and
m sapprehension of various material facts transpiring in
evi dence and the consequent failure to give true weight and
consideration to the findings upon which the trial court
based its decision’. In Zwinglee Ariel v. State of M P.
(2) this Court again cited the passage fromthe decision of
the Privy Council extracted above and applied it to the
facts of that case. |In Rao Shiv Bahadur Singh v. State of
Vi ndhya Pradesh(1l), Bhagwati, J., speaking for the Court,
after referring to an earlier decision of this Court,
accepted the principle laid down by the Privy Council and,
i ndeed, restated the observations of the Privy Council in
four propositions. It may be noticed that the |earned Judge
did not wuse the wirds cc substantial and conpel |i ng
reasons”". In S. A A Biyabani v. The State of Madras (4),
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Jagannadhadas, J., after referring to the earlier decisions,

observed at p. 647 thus:
"While no doubt on such an appeal the High
Court was entitled to go into the facts and
arrive at its own estimate of the evidence,
it is also settled |law that, where the case
turns on oral evidence of wtnesses, the
estimate of such evidence by the trial court
is not to be lightly set aside."

(1) AI.R 1954 S.C. 637. (2) AI.R 1954 S.C 15.

(3) AI.R 1954 S.C. 322. (4) A l1.R 1954 S.C. 645.
128

The |earned Judge did not repeat the so-called formula but
in effect accepted the approach of the Privy Council. The
guestion was again raised promnently in the Suprene Court
in Aher Raja Khima ,"v. The State of Saurashtra(l). Bose,

J., expressing the mgjority view, stated at p. 1287 thus:
"It is, in our opinion, well settled that it
is not enough for the High Court to take a
different view of the evidence; there nust
al so be substantial and conpelling reasons for
holding that the trial court was wong: A mer
Singh v. State of Punjab (2); and if the tria
Court ‘takes a reasonable view of the facts of
the /case, interference under section 417 is
not justifiable unless there are really strong
reasons for reversing that view "

It may be noticed that the learned Judge equat ed

"substantial and conpelling reasons” with "strong reasons"”.

Kapur, J., in bhagwan Das V. State of Rajasthan(1) referred

to the earlier decisions and observed that the H'gh Court

should not set aside an acquittal unless  there are "

substantial and conpelling reasons" for doing so. In Balbir

Singh v. State of Punjab (4), this Court observed nuch to

the sanme effect thus at p. 222:
"It is now well settled that though the High
Court has full power to review the /evidence
upon which an order of acquittal is  founded,
it is equal ly well settled  that t he
presunption of innocence of the accused person
is further reinforced by his acquittal by the
trial Court and the views of the trial Judge
as to the credibility of the witnesses nust be
gi ven proper wei ght and consideration; and-the
sl owness of an appellate Court in disturbing a
finding of fact arrived at by a Judge who had
the advantage of seeing the witnesses nust
also be kept in mnd and there nust be
substantial and conpelling reasons for/ the
appellate Court to conme to a concl usi on
different fromthat of the trial Judge."

These observations only restate the principles laid 'down by

this Court in earlier decisions. There are

(1) [21955] 2 S.C R 1285.

(2) [1953] S.C P. 418, 423.

(3) Al. R 1957 S.C. 689.

(4) A1.R 1957 S.C 216.

129

other decisions of this Court where, wthout discussion,

this Court affirmed the judgnents of the H gh Courts where

they interfered with an order of acquittal wthout violating

the principles laid down by the Privy Council

There is no difficulty in applying the principles laid down

by the Privy Council, and accepted by this Court, to the

facts of each case. But appellate courts are finding




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 11

considerable difficulty in understanding the scope of the
words "substantial and conpelling reasons” wused by this
Court in the decisions cited above. This Court obviously
did not and could not add a condition to s. 417 of the
Crimnal Procedure Code. The words were intended to convey
the idea that an appellate court not only shall bear in mnd
the principles laid down by the Privy Council but also nust
give its clear reasons for comng to the conclusion that the
order of acquittal was w ong.

The foregoing discussion yields the followi ng results: (1)
an appellate court has full power to review the evidence
upon which the order of acquittal is founded; (2) the
principles laid down in Sheo Swarup’s case(l) afford a
correct guide for the appellate court’s approach to a case
in disposing of such an appeal; and (3) the different
phraseol ogy wused in the judgments of this Court, such as,
(i) "substantial ~and conpelling reasons", (ii) "good and
sufficiently cogent reasons”, and (iii) "strong reasons" are
not intended to curtail the undoubted power of an appellate
court in_an appeal against acquittal to review the entire
evi dence and to conme to its own conclusion; but in doing so
it should not only consider every natter on record having a
bearing on the questions of fact and the reasons given by
the court below in support of its order of acquittal in its
arriving at a conclusion on those facts, but should also
express those reasons in its judgnent, which lead it to hold
that the acquittal was not justified.

Wth this background we shall now ook at the  judgment of
the Sessions Judge and that of the High

(1) (1934) L.R 61 I.A 398.

17

130

Court to ascertain whether the H gh Court anywhere departed
fromthe principles laid dowm by the Privy Counci l

The framework of the judgnment of the learned Sessions Judge
may be shortly stated thus: The first question was  whet her
the case of the prosecution that (the Rajputs net. under a
banyan tree, conspired to beat the Jats and cane back to the
tenmple armed with weapons was true. This fact was spoken to
by several eve-wi tnesses, including Goga (P.W 1), ~ Chandra
(P.W 2) and Doongar Singh (P.W 21). . This fact ~was also
mentioned in the First Information Report lodged by Doongar
Singh (P.W 21). There were 20 eyew tnesses who spoke about
the conspiracy; and, out of them P.W. 5, 8, 9, 11, 12, 15,
16, 17, 18. 19. 24 and 25 received injuries-during theriot.
The | earned Sessi ons Judge considered the evidence of P.Ws.
1 and 2 and rejected it on unsubstantial grounds and on the
basi s of insignificant discrepancies. Therefter, he noticed
t hat al | the other eye-witnesses, wth sl i ght and
i nconsequential variations, spoke to the fact of /their
returning from the banyan tree with lathies, swords and
guns’ but he did not give a definite finding whether he
accepted that evidence or not, though at the fag end of the
judgrment he found that he could not hold that the assenbly
of Rajputs had any comon object of killing anybody. Then
the | earned Sessions Judge proceeded to consi der whet her any
of the Rajputs were recogni zed by any of the witnesses. He
divided the accused into three groups, nanely, (i) those
accused who were anmpngst the Rajputs when they had come for
darshan of Baiji, (ii) those accused who were anongst the
Raj puts when they returned fromthe banyan tree but for whom
the evidence of taking part in the actual rioting is
divided, and (iii) those accused for whom nost of the eye-
wi t nesses have stated that they had conmitted rioting and
inflicted injuries on the assenbly of cultivators. Taki ng
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the first group, the | earned Sessions Judge, for the reasons
given by himearlier, rejected the evidence of Goga and
Chandra, pointed out that 28 accused had not been naned
unani mously by all the eye-witnesses,
131

noticed that there was long standing enmty between the
Raj puts and the cultivators, and laid down a criterion that,
for determining the presence of any particular accused,
there should be an allegation agai nst himabout doing any
overt act in the unlawful, assenbly. By applying the said
yardstick he held that none of the accused falling in the
first group, which included appellants 7, 8 and 9, was
guilty of the offences with which they were charged. Com ng
to the second category, with which we are not concerned in
this appeal, the | earned Sessions Judge again applied the
test that an overt act shoul d be proved agai nst each of the
accused and heldthat no case had been nmade out against
them Adverting to the third group, after noticing that 12
of the eye-witnesses were those who received injuries, the
| ear ned 'Sessi ons Judge applied another test for accepting
their evidence. |In effect and substance the test adopted by
him was that an accused identified only by one witness and
not proved to have done any overt act should be acquitted by
giving himthe benefit of doubt. Applying this test to the
said witnesses he held that the said accused were not
guilty. After considering the evidence in the aforesaid
manner, he came to the follow ng final conclusion

"I cannot hold that the assenbly of Rajputs

had any conmon object of killing anybody. Al

happened at the spur of the ~nonent. Those
Raj puts who took part in the rioting have not
been truthfully naned. |nnocent persons have

been inplicated and the cases of those persons

who are alleged to have conmitted any | overt

acts are also full of doubts."
On appeal the | earned Judges of the Hi gh Court, as  already
stated, allowed the appeal in respect of the 9 appellants
and dismissed it in regard to the others. The | earned
Judges of the High Court observed that it had not the
slightest hesitation in holding that the case put forward by
the prosecution, by and large, represented the substantial
truth and that the incidents at the banyan tree were true.
They pointed out that the reasons given by the Sessions
Judge for not believing the evidence of the main wtnesses,

Goga

132

and Chandra, who spoke as to what happened at the banyan
tree, could not be sustained and that t he al | eged

di screpancies and contradictions in their evidence were not
such as to detract fromtruthful ness. W have also gone
through the evidence of Goga and Chandra and we ' -entirely
agree with the observations of the |earned Judges 'of the
Hi gh Court that their evidence was natural and consistent
and that the alleged discrepancies pointed out by the Ses-
sions Judge were not either contradictions at all or, ‘even
if they were so, they were so trivial as to affect in any
way their veracity. The |earned Judges further pointed out
that the evidence of Goga and Chandra was supported by the
evi dence of Doongar Singh (P. W 21), a police constable,
who gave the First Information Report at the earliest point
of tinme. The recitals inthe First Information Report
corroborate his evidence. The |earned Judges then indicated
that this version was practically supported by other eve-
wi t nesses and that they did not see any reason why it should
have been invented, if it was not true. Having regard to
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the said evidence, they found thenselves entirely unable to
accept the conclusion of the learned trial Judge that this
was a case where a stray beating was given by sone
i ndividuals on the side of the Rajputs to some individuals
on the Bide of the Jats. They found that the Rajputs were
menbers of an unlawful assenbly and that they were al
animated by a commpbn object of beating the cultivators.
Having held that the |earned Sessions Judge was clearly
wong on the question of unlawful assenbly, the |earned
Judges proceeded to consider the case of each accused.
They adopted the following principle, based upon t he
decision of this Court in Abdul Gani v. State of M P. (1):
"W quite recognise that in a case of rioting
where two inimical factions are involved,
exaggerations “are bound to be nade, and sone
i nnocent persons are likely to be falsely
i mplicated; but all the sane, it is the duty
of "the courts not to throw out the whole case
by follow ng the easy nethod of
(1) Al.R 1954 S.C. 31
133
relying on discrepancies, and, where the case
for the prosecution is substantially true, to
find out if any of the accused participated,
in the offence, and if 'their presence is

est abl i'shed beyond all ~ reasonabl e doubt ,
punish them for the offences conmmitted by
them"

They found, on the evidence, that appellant 1, Sanwat Singh,
who was present on the spot was a nmenber of the unlawfu
assenbly and had actual Iy struck Sheonath with his sword as
a result of which his three fingers were cut; that
appel l ant 2, Dhan Singh, was one of the persons who took a
| eading part in the beating; that appellant 3, Mangej Singh
was undoubtedly one of the participants in the unlawfu
assenbly; that appellant 4, Kalu Singh, was armed wth a
sword and attacked the Jats and that his version that he had
been first attacked by the Jats was not true; that appellant
5, Narain Singh, was one of the nmenbers of the unlawfu
assenbly and that he had given beatings to PPW 25; that
appel lant 6, CGulab Singh, struck Sheokaran Jat wi th |athies;
and that appellant 7, Sabal Singh, appellant 8, Baney Singh
and appellant 9, Inder Singh, who admtted their presence at
the spot but stated that they were attacked by the Jats,
were clearly participators in the beating. As regards the
ot her accused, the |earned Judges, having exanmined the
entire evidence, agreed with the Sessions Judge in holding
that no case had been made out agai nst those accused beyond
all reasonable doubt. So far as these accused are concerned
there is no evidence to show that any of them had a weapon
or that they had taken any active part in assaulting one or
other of the Jats. In the result, the | earned Judges of the
Hi gh Court found that the appellants formed an unlawfu
assenbly to beat the Jats and that they must have known that
nmurders were likely to be commtted in prosecution of that
conmon object. On that finding, they convicted and senten-
ced the appellants as stated earlier in the judgment.

Now, can it be said that, as |earned counsel for the
appel | ants argues, the Judges of the Hi gh Court had ignored
any of the principles laid dowmn by the Privy

134

Counci | and subsequently accepted by this Court? W

thi nk not.

The foregoing analysis of the findings of the two courts
di scloses the followi ng facts: The Sessions judge, on the
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general case of the prosecution that the Rajputs, chagrined
by the attitude of the Jats in occupying their usual place
in the tenple, went to the banyan tree, conferred for a
short tine and canme back to the tenple to attack the Jats,
rejected the evidence of the main wtnesses for t he
prosecution, namely, Goga, Chandra and Doongar Singh, on
grounds which do not stand a nonment’s scrutiny and ignored
t he vol um nous evi dence, which corroborated the evidence of
the said three witnesses, without giving valid or acceptable
reasons for the same. The |earned Sessions Judge did not
even give a definite finding on this version of the
prosecution case, though inpliedly he nmust be deened to have

rejected it. In regard to the individual cases he divided
t he Wi t nesses into three categories, and, appl yi ng
nmechani cal tests, refused to act upon their evidence. The

Hi gh Court rightly pointed out that there was no reason why
the volum nous evidence in support of the general case and
why the evidence of the three wtnesses, Goga, Chandra and
Doongar ~ Singh, should be rejected. The |learned Judges of
the High Court accepted their evidence, which conclusively
established that the general case was true and that the
appel l ants actually took active part in attacking the Jats

with swords and | athies. I'n doing so, the |earned Judges
did not depart fromany of the principles laid dowm by the
Privy Council. Indeed, they interfered with the judgnent of

the Sessions Judge, as they canme to the conclusion that, the
said judgnent, in so far as the appellants were concerned,
was clearly wong '‘and contrary to the overwhelnng and
reliable evidence adduced in the case. The |earned Judges
of the Hi gh Court, in our opinion, approached the case from
a correct perspective and gave definite findings on a
consi deration of the entire evidence.

The question now is, whether the appellants have nade out
any case for interference with the judgment of the High
Court under Art. 136 of the Constitution

135

Article 136 of the Constitution confers a wi de discretionary
power on this Court to entertain appeals in suitable / cases
not otherwise provided for by the Constitution. It is
implicit in the reserve power that it cannot be exhaustively
defined, but decided cases-, do not  permt interference
unl ess "by disregard to the fornms of |egal process or -some
violation of the principles of natural justice or otherw se,
substantial and grave injustice has been done". Though Art.
136 is couched in w dest terns, the practice of this Court
is not to interfere on questions of fact except in excep-
tional cases when the finding is such that it shocks the
conscience of the court. 1In the present case, the High
Court has not contravened any of the principles laid dowm in
Sheo Swarup’s case (1) and has al so given reasons which |ed
it to hold that the acquittal was not justified. In the
circunstances, no case has been made out for our not
accepting the said findings.

In the result, the appeal fails and is dism ssed.

Appeal dism ssed




