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Cl TATI ON
1962 AIR 1189 1962 SCR. Supl. (2) 632
ACT:

| moral Traffic-Suppression of prostitution-
Enmpl oyment of youngmen by the police for Detection
of offence-If proper-Validity of conviction-High
Court’s power of eviction-Suppression of [nmoral
Traffic in, Wmen and Grls Act, 1956 (104 of
1946), of ss. 3(2), 4(1), 18.

HEADNOTE:

On learning that the appellant was using her
prem ses as a brothel and was supplying girls for
the purpose of prostitution, the police arranged
tolay a trap. Wth two one hundred rupees marked
currency notes given by the police two persons, M
and L, went to the premses occupied by the
appel lant; Mwas to ask for a girl for the purpose
of prostitution and L was to be a witness of the
fact. M selected a girl and gave the one hundred
rupees note to the appellant who put it under her
bl ouse. When Mand the girl were in the room on
signal being given, the police entered the room
and found themin a rather conpronising position
A woman Panch who had acconpani ed the Police party
searched the appellant and recovered the one
hundred rupees currency note from under the
bl ouse.

The appellant was tried for offences under
ss.3(2) and 4(1) of the Suppression of Immora
Traffic in Wnen and Grls Act, 1956, by the
Magi st rate who, however, acquitted her. On appeal
the H gh Court accepted the prosecution case and
convicted the appellant and, further ordered her
eviction. The High Court accepted the testinoney
of L inregard to the paynent of the hundred
rupees currency note to the appellant and al so the
evidence in the case to show that the anobunt was
used for the purpose of prostitution. The
appel l ant contended (1) that the conviction was
bad because it was based only on the evidence of
the police and its agents, and the search was not
conducted in accordance with the provisions of the
Code of Crimnal Procedure, and (2) that, in any
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case, only the Magistrate was given the power of
eviction under s. 18 of the Act.
N

Held, that on the evidence accepted by the
Hi gh Court, the conviction of the appellant was
val i d.

The practice of the Governnmental authority,
Iike the police, enploying young nmen, particularly
students studying at the educational institutions,
as in the present case, in
633
order to suppress inmoral traffic in wonmen and to
stop prostitution, condemed.

Hel d, further, that the Hi gh Court having
ordered the convictionof the appellant, had the
power to evict her under s. 18 of the Act.

JUDGVENT:

CRI M-NAL — APPELLATE JURI SDI CTI'ON:  Crimina
Appeal No. 167 of 1961

Appeal by special | eave fromthe judgnent and
order dated Septenber 29, and Cctober 11, 1961, of
the Bonbay High Court in Crimnal Appeal No. 906
of 1961.

S. G Patwardhan, J. B. Dadachanji, O C
Mat hur and Ravi nder. Narain for the appellant.

H R Khanna and P. D. Menon for  the
respondent .

1962. January 18.-The Judgnent of the Court
was delivered by

KAPUR J.-This is an appeal against the
judgrment and order of the H gh Court of Bonbay
secting aside the order of —acquittal of the
appel l ant and sentencing her to one year’s
rigorous inprisonment and evicting her from the
prem ses whi ch she was occupyi ng as a tenant.

The appellant was tried by the Additiona
Chi ef Presidency Magistrate, Espl anade, Bonbay for
of fences under ss.  3(2) and 4(1) of t he
Suppression of Immral Traffic in Wmen and Grls
Act (Act 104 of 1956) hereinafter <called the
"Act’. The charge against the appellant was that
she supplied a girl to Manmohan Anandji Mehta who
is a wtness and she kept or managed a brothel at
bl ock No. 6, plot No. 144; Shivaji Park, Bombay;
that she knowingly lived on the earnings  of
prostitution and that the procured wonen for the
pur pose of prostitution. The story of t he
prosecution was that information was received by
Pol i ce Superintendent Kanga that the prem ses were
bei ng used as a brothel and that the appellant was

suppl yi ng
634
girls for the purpose of prostitution. He

thereupon laid a trap and sent two persons,
Manmohan Anandji Mehta and Prabhakar K. Loke, the
former was to ask for a girl for the purpose of
prostitution and the latter was to be a panch i.
e. a wtness of that fact. Sub-Inspector Purohit,
it is stated, gave two one hundred rupees narked
currency notes to Mannphan Anandji Mehta with the
instruction that he was to pay out of that to the
appel lant and thus to obtain a girl fromher for
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the purpose of prostitution. He along wth Loke
went to the house of the appellant, rang the bel
and was admitted by her. He then asked the
appellant to arrange a girl for him and both
Manmohan Anandji Mehta and Loke are alleged to
have said that they wanted two girls for
enjoynment. Two girls were shown, one Kamal Govind
and the other Indu Bapurao Sal unke both of whom
are witnesses. The anount quoted by the appell ant
in the case of the former was Rs. 100/-and for the
latter Rs. 50/-. Mannpbhan Anandji Mehta sel ected
Kamal and handed over heroine one hundred rupees
currency note to the appellant which she put under
her bl ouse. Mannmobhan Anandji Mehta and the gir
then went into the kitchen and there they
undressed and were later found naked on the fl oor
and in a rather conpromsing position. On a signa
being given the police i.e. Superintendent Kanga
and Sub-1nspector Purohit entered the prem ses and
were told by Loke that Mannpbhan Anandji Mehta and
the girl ~werein the kitchen. The police officers
opened the door of the kitchen and found both
Mannmohan Anandji Mehta and Kamal as stated above.
They then were asked to dress and cone out.
Mannmohan Anandji Mehta then returned the other one
hundred rupees currency note to superintendent
Kanga. A wonman Panch who had acconpanied the
police party searched the appellant and recovered
the one hundred rupees currency note from under
the blouse. It is stated that the male nmenbers of
the party were at that tine in a passage adj oi ning
t he
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hal | where the appellant was -~ searched. The
appel  ant was tried for the offences above
mentioned but was acquitted by the Additiona
Chi ef Presidency Magistrate. On ‘appeal the High
Court set aside the order of acquittal and
sentenced her to a year’'s rigorous inprisonnent
and also ordered her eviction from the prenises
she was occupying as a tenant.

The evidence mainly consists of Mnnmohan
Anandji Mehta and Loke and the two police
of ficers. The testinony of Mannbhan Anandji Mehta
and Loke by itself wmay not, in the circunstances
of the case, be of nuch value but their testinony
recei ves corroboration and thus gives credence to
the prosecution case. The evidence of Police
Superi nt endent Kanga shows that when the door of
the Kkitchen was pushed open both Kamal and
Manmohan Anandji Mehta were naked and were in a
conprom sing position; their clothes were |ying by
the side of the mttress, The testinony of Sub-
I nspector Purohit 1is also to the sane effect. The
ot her circunstances which is very nuch agai nst the
appellant is that there is evidence to show that
when the woman panch acconpani ed the police party
and searched the appellant a hundred rupees
currency note was found from her person under her
bl ouse. The fact is deposed to by Sub-Inspector
Purohit and by Police Superintendent Kanga. Loke
has also deposed to the sane effect. But it was
submitted on behalf of the appellant that this
evi dence should not be accepted as, according to
law, no woman can be searched except by anot her
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worman and having regard to the enphasis on decency
under ss. 52 and 103 of the Crinminal Procedure
Code that cannot be done in the presence of nen.
There is no evidence to show except that of
Manmohan Anandji Mehta that the men were asked to
nove away fromthe hall or had actually left the
hal | during the search. But assuming they were not

in the hall even then it wll not be an
extraordi nary circum
636

stance that one or all of them should have seen
the hundred rupees, note being taken out from
under the blouse of the appellant. The Hi gh Court
has, accepted the testinony of Loke and we find no
reason to depart from the usual practice of this
Court, of accepting such findings. Besides, the
H gh Court has al so accepted the testinony of Loke
inregard to the paynent of 'a hundred rupees
currency note to the appellant which proves that
noney was. paid before the girl, Kamal Govind, was
asked to —go with Mnnmohan Anandji ~Mehta for the
pur pose of prostitution.

Counsel for the appellant enphasised two
points: (1) that the wonman, who was brought by the
police to search the appellant and is alleged to
have recovered the hundred rupees note from her
person, has not. been produced and  (2) - that
considering that the person to be searched was a
worman it rmust be presumed that in -accordance with
the requirenents of law and of ~ decency no nan
could have been present. when the search of the
appel l ant took place. In support of the first
contention reference is made to a judgrent of
this, Court in Purvez Ardeshir Poonawalla v. The
State of Bonbay(1), where the necessity of
produci ng the search w tness was enphasi sed and it
was observed: -

"This is, one of those cases where the
rule in regard to search witnesses becones
appl i cabl e and i nportance must be-attached to
the lack of that class, of search w tnesses
whi ch are envi saged by the Crimnal Procedure
Code in s. 103."

The Privy Council also in Mal ak Khan v. Enperor(2)
enphasi sed the necessity of the presence of-search
wi t nesses. Lord Porter there said:

"“In their Lordship’s opi ni on t he
presence of w tnesses, at a search is always
desirable and their absence wll weaken and
nmay sonetines destroy the acceptance of the
evi dence as, to the finding of t he
articles....... "
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The observations in Poonawalla’s case (1) and Lord
Porter in Mal i kkhan v. Enperor (2) are not
directly applicable in the present case. As we
have said above there is evidence in this case
whi ch has been accepted by the High Court that a
hundred rupees note was given to the appellant by
Manmohan Anandji Mehta. There is also evidence
that as a consequence of the paynent of noney
Mannmohan Anandji Mehta did hire Kamal CGovind for
prostitution and it is regrettable to say that
with the noney given to himby the police he acted
not merely as a ’'bogus custoner’, as he has been




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 5 of 6

described, but his participation was nore active,
repr ehensi bl e, i nmmodest, indecent and indecorous.
If in any case the follow ng observations of Lord
CGoddard, Chief Justice, in Brannan, v. Peek (3)
are apposite it is this case:
"The court observes wth concern and
di sapproval the fact t hat the police
authority as Derby thought it right to send a
police officer into a public house to commit
an offence. It cannot be too strongly
enphasised that,....it is wholly wong for a
police officer or any other person to be sent
to commt an offence in order that an offence
by another person nay be detected."”
We have only to substitute the words "aid an act
of prostitution® for "to comrit an offence" and
the analogy is conplete. In this case two youngnen
were given noney to go to the house of the
appel | ant ‘and -~ al so'to use that noney in rather an
i mproper ‘manner. - Mannohan Anandji Mehta seens to
be a person of rather doubtful character and the
enpl oyment of this class of persons for detection
of offences is hardly a credit to any one. What is
nore reprehensible and a matter of greater concern
is the sending, with ~hima young student who was
reading for his Matriculation. To use students in
638
this manner shoul d not be allowed by ' any
governmental authority 1in a country like ours. It
is no justification to say that, in order to
suppress imoral traffic in wnen and to stop
prostitution sonebody has to be-used and the only
class of people that can be enployed are persons
i ke Mannpbhan Anandji Mehta who i's confessedly a

pol i ce agent and Loke who is a youngman willing to
be enmpl oyed by the police. After ~saving this we
have still to see what is the consequence of the

testinoney of these witness produced in this case.
The High Court has believed the testinony of Loke
in regard to the paynment of one hundred rupees and
there is evidence to show that anpbunt was used for
the purpose of procuring Kamla for prostitution.
The paynment nust therefore be held to be proved.

It nmay be that the search was contrary to the
spirit or even the letter of the Crimna
Procedure Code but the fact renains that the High
Court has accepted that there was a search and a
hundred rupees currency note was recovered and
even if the recovery of a hundred rupees currency
note were held not proved, the paynent of that
amount will not thereby becone unproved if there
evi dence which the Hi gh Court has accepted.

On the findings of the Hgh Court we are
unable to come to any other conclusion but the one
to which the H gh Court cane that the appellant is
guilty of the offences of which she was accused.

The next submi ssion of Counsel for the
appel l ant was that the Hi gh Court in appeal could
not order the appellant’s eviction because that
power only a Magistrate has under s. 18 of the
Act. The argunment raised was that the powers of
the appeal court under s. 423, Criminal Procedure
Code are to reverse the order of acquittal or to
order a fresh enquiry or a retrial etc. but not to
order eviction. But this argunent is untenable in
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view of the fact that in the Act there is a
specific provisionin s. 18
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of the Act authorising the making of such an order
by a court convicting a person of offences under
s. 3 or s. 7 of the Act. The rel evant portion of
s. 18 is as foll ows: -

S. 18 "Closure of brothels and eviction of
of fenders fromthe prem ses, -

(1)....... ,and if after hearing the
person concerned, the magistrate is satisfied
that the house........ or portion is being
used as a brothel or for carrying on
prostitution then the nmmgistrate nay pass
orders-

(a) directing eviction of the occupier
within seven days of the passing of the order
fromthe house.........

(2) ‘A court convicting a person of any
of fence under section 3 or section 7 may pass
orders under sub-section (1) wi'thout further
notice to such person to show cause as
required in that sub-section.”

The High Court ordered  the conviction of the
appel l ant under s,/ 3 ~of the Act and therefore it
had the power to order her eviction. The second
contention is also wthout substance.
The appeal is therefore dismn ssed.
Appeal dism ssed.
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