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Cvil Appeal No. 800 of 2005 was filed agai nst the order
passed by the | earned single Judge dismssing the wit petition
filed by the appellant challenging the order of the District
Magi strate refusing to grant | ease tothe appellant as well the
Policy dated 17.10.2002 of the State of Uttaranchal whereby
the State created nmonopoly in respect of m ning of minor

m neral s.

Cvil Appeal No. 678 of 2005 was filed by Maya Ram

agai nst the final judgnent and order dated 3.12.2003 passed

by the Hi gh Court of Utaranchal in WP. No. 258(M B) ' of

2003 vide which the wit petition filed by the appellant was
di smi ssed.

Cvil Appeal No. 679 of 2005 was filed by one Yogr aj

Si ngh agai nst the judgnent and order dated 3.12.2003 passed

by the High Court of Uttaranchal in Wit Petition No. 70(M B)
of 2003 whereby the H gh Court dismssed the wit petition
filed by the appellant.

The respondents in all the appeals are one and the sane.

The appellant in Cvil Appeal No. 800 of 2005 is Doiwal a
Sehkari Shram Sanvida Samiti Ltd. which is engaged in

m ni ng busi ness and has vast experience of mnor mnerals

with expertise, applied for grant of |ease for mining of ninor
m neral under Rule 9-A of the U P. Mnor Mnerals

(Concession) Rules, 1963 for a period of ten years in respect of
25 acres in Lot No. 2 on Tons River in Kalsi Block and 28.42
acres in Lot No.3 Block No.1 village Ranpur Mandi, District
Dehradun. According to the appellant, the Samti is the

di scoverer of the aforesaid two areas and entitled for
preferential treatnent under the Rules. The District

Magi strate after finding the application of the appellant
conplete in all respect vide order dated 3.8.1998 directed the
sub-Di vi sional Magistrate, Division Forest Oficer and Deputy
Director, Geology and Mning to subnit their report on the
application. The Divisional Forest Oficer, sub-Divisional
Magi strate and the Deputy Director, M ning and Geol ogy
submitted their report dated 22.8.1998, 9.9.1998 and

11.9. 1998 respectively recomendi ng the grant of |lease in
favour of the appellant for ten years. The Divisional Forest
O ficer, in pursuance of Notification No. 2380 dated 5.6.1997
whi ch requires the decision on the application to be taken by a
Conmittee headed by District Magistrate and consisting of

Di vi sional Forest O ficer and Deputy Director, M ning and
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Geol ogy, wote a letter dated 4.12.1998 to constitute the
conmittee to take a decision on the application as delay was
causing nonetary loss to the Forest Departnent. Despite

these recomendati ons, no Comittee was constituted by the
District Magistrate as required for decision on the application
of the appellant. The appellant preferred an appeal under

Rule 77 of the Rules before the Court of Comm ssioner

Garhwal for constitution of the Cormttee. The appeal was

al l owed vide order dated 9.8.2001 by reviving the applications
of the appellant and directed the District Magistrate to decide
the application of the appellant for grant of |ease. Wile the
appeal s of the appellant were pending, the State of U P. passed
order dated 4.9.1999 granting |ease to the U P. Forest
Corporation for ten years. " The appellant chall enged the order
for grant of |ease before the Hi gh Court of Allahabad by filing a
wit petition. The Hi gh Court vide order dated 25.9.2002
directed the District Magistrate to consider the application of
the appellant. On 30.4.2001, the erstwhile State of U P. was
bi furcated and the area under question fell under the newy
forned State of Uttaranchal which exercising power under
Section 87 of the U P. Reorgani sati on Act, 2000 extended the
U P. Mnor Mnerals (Concession) Rules 1963 with certain

nmodi fi cati on/ amendnent to the newWy forned State of

Uttaranchal. On 17.10.2002, a new policy creating conplete

and general ban of ‘mining of mnor mneral by private persons
was i ntroduced by the State executive. The salient features of
the policy decision are as under

“In the State of Uttaranchal, the Mneral Policy,

2001 dated 30.04.2001 was formul ated to ensure the

m ni ng of various m neral by nodern nethods, to

conserve the environnent and to explore new m nera

by nmodern Techni ques and also to do away the

nonopoly in excavation/ mning of minor mnerals.

(2) That havi ng consi dered the necessity of extensive
review of mneral the policy 2001 of the State in view of
i npedi ng needs of Environment conservation, Revenue

i ncome easy availability of mnor ninerals at proper rate
to the consuners and devel oprment institutions and to
create opportunity of enploynent for the | ocal people.
The Government has taken foll owi ng decision to make

the present mneral policy nore effective and

devel opnent oriented in respect of the mnerals

available in the State :

2.1 To renove the possibility of nmonopoly in respect of
m ning for the areas full of mnor mnerals and for
ensuring the conservation of environnent and for the

m ni ng/ excavati on work by scientific nethod.

2.2 As far as possible the | ease for excavation/m ning shal
be granted to the Government corporations on river wse
basis so as to ensure better co-ordination and control.
For this purpose |ease for mning/excavation in respect

of all areas in district Dehradun shall be granted to

Gar hwal Conmmi ssi onary Devel opnent Cor porati on and

in respect of all areas in River Gola shall be granted to
Uttaranchal Forest Devel opment Corporation. But

because of excessive availability areas full of mnor
mneral in District Haridwar, the | ease of
excavation/mning in forest areas shall be granted to
Uttaranchal Forest Devel opnent Corpn. and in revenue
areas to Garhwal Conmi ssionary Devel opnent

Cor por ati on.
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2.3 The excavation/mning work in respect of the left out
areas under the Mneral Policy 2001, that is, Tanakpur
(Sharda), Ram Nagar, Kotdwar Satpuli and Shri nagar

(Al aknanda) shall also be carried out by the aforesaid
Corporation. The concerned District Magistrate in

respect of these rivers/areas is required to consult with
the officers of Forest Devel opment Corporati on/ Gar hwa
Conmi ssi onary Devel opnent  Cor porati on/ Kumayun

Conmi ssi onary Devel opnent Corporation and submit a

proposal to the Government forthwith

2.4 The small lots of mnor mnerals in H Il and plan
regi ons where excavation/m ning was bei ng done and it
is possible to do such excavation/mning but is not
bei ng carryi ng out because of absence of permni ssion
fromthe Governnment of |ndia under the Forest
Conservation Act, 1980, than district w se proposals
shal | be prepared by the concerned Corporations or
Uttaranchal State Cooperative Distribution O ganisation
and throughthe District Mgistrate sane shall be
comuni cated to the Governnent of India for

permission. In the event of permission fromthe
CGovernment of India under the Forest Conservation Act,
1980 for excavation/mning in the said areas the
excavation shall be carried out by the Governnent

Cor porations/ Uttaranchal State Cooperative

Di stribution Oganisation. |If for some reasons
aforesaid institutions are not in a position to carry out
mning activities thensel ves than sane shall be ensured
by aforesaid institutions with the help of |oca

peopl e/institutions after obtaining the consent of the
Gover nment .

2.5 The [ and of private measurenents except the |and
mentioned in aforesaid paras 2.2: and 2.3 or for grant of
licence for mining of mnor \026 mneral s/lease for

m ni ng/ short termmning, it is conpulsory to get prior
perm ssion fromthe Govt.

2.6 In addition to the aforesaid paras 2.2 and 2.3 in any
ot her condition the prior approval fromthe Governmnent

shal | be necessary for the grant of |ease/short tine

permt for excavation mning of mnor nminerals on the
district |evel.

2.7 Wth the object to prevent misuse of ninor minerals and
| oss of revenue, the District Mgistrate shall ensure

time to time checking of the quantity of mnor mnerals

into stone crushers and the entering of goods prepared

and effective invigilation on exit of mnor mnerals from

the stone crushers.

2.8 \ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.
2.9 \ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005

2.10 \ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005\ 005.

Sd/ -
(illegible)
S. Kri shnan

Chi ef Secretary"

Pursuant to the order dated 25.9.2002, the District
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Magi strate deci ded the application and rejected the sane in
view of policy dated 17.10.2002. The rejection Order reads as
fol | ows:
From: District Mgistrate.

Dehr adun.

To

Sri Sushil Kunar,

Pr esi dent,

Doi wal a Sahakari Shram Sanvida Sam ti Ltd.,
Mar khand Grand, P. QO Doi wal a,

Di strict Dehradun.

Sub: Regardi ng Applications dated 3.8.98 for
excavation | ease of mnor mnerals, available in Lot
No. 2 & 3 of Chakrata Forest Diwvision

Sir,
I'n conpliance of order, passed on Wit Petition
No. 1206/ MB/ 2001 dated 25.09.2002, filed by you
in Hon ble Hgh Court Nainital, on the subject
menti oned above, it is to. informyou that an
amendment has been made in mneral policy vide
Uttaranchal State G O No. 3498/ 0 V./22-
kha/ 2001 dated 17.10.2002.

According to paras 2.1 and 2.2, in respect of
all the areas of District Dehradun, |ease of
excavation has to be granted to Garhwal Mandal
Vikas Nigam In the |light of above order both of
your applications for excavation | ease dated 3.8.98
has been di sm ssed.

Si ncerely,

Sd. /-
(I'l'l'egi bl e)
(Radha Rat ani)
District Mgistrate
Dehradun. "

We heard M. L.N. Rao, |earned senior counsel assisted

by M. Amt Kumar and M. Anmit Anand Tiwari, |earned

counsel and Ms. Shobha, |earned counsel appearing for the
appel l ants and M. Avtar Singh Rawat, |earned Additiona
Advocate General for the State of Uttaranchal and M.
Jatinder Kumar Bhatia and M. Irshad Ahnmad, | earned

counsel appearing for the respondents.

M. L.N Rao, |earned senior counsel appearing for the
appellant in C. A No. 800 of 2005 subnitted that the Hi gh
Court has failed to appreciate that the State in exercise of its
executive powers cannot put a conplete and general ban of
mning of all mnor mneral by private persons. He subnitted
that the conplete and general ban of mning of all mnor

m neral by private persons would require | egislative sanction
For this proposition, he relied on the judgment of this Court in
State of Tamil Nadu vs. M's Hind Stone & Ors. (1981) 2

SCC 205 and in State of T.N. & Anr. vs. P. Krishnanurthy

& Ors. (2006) 4 SCC 517.

Learned senior counsel further subnitted that the policy

of the State inposing conplete ban and creating nonopoly is
wi t hout any | egislative sanction, against the provisions of
Statute. Moreover under Section 17A(2) of the Mnor M nera
Devel opnment Regul ati on Act, 1957, the State before reserving
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any area exclusively for itself has to obtain approval fromthe
Central CGovernnment whi ch has not been done in the present

case. Therefore, the policy does not conformw th the

requi renments as stipulated by the statute as well as law laid
down by this Court and, therefore, the sane is ultra vires. For
this proposition, he relied on the judgnments of this Court in

I ndi an Express Newspapers (Bonbay) Private Ltd. & O's.

vs. Union of India & Os., (1985) 1 SCC 641 and Uni on of

India & Anr. vs. International Trading Co. & Anr. (2003) 5

SCC 437. He further submitted that the State CGovernment is

not competent to create monopoly by a policy decision
exercising its powers as del egated authority under Section 15
of MVDR Act, 1957. The policy decision would not have cone

in the way of grant of |ease to the appellants as their right was
fructified nuch before the policy came into being. He
submitted that this Court has held consistently that the
ordinary rule of lawis that the rights of the parties stand
crystalised on the date of commencenent of litigation and

right of relief should be decided by reference to the date on
whi ch the appellant entered the portals of the Court as held in
Beg Raj Singh vs. State of U P. & Os. (2003) 1 SCC 726.

Since in the present case, the appellants were consistently
prosecuting their case with diligence, the subsequent policy
could not have prevented the grant of |ease to the appellants.
Argui ng further, |earned senior counsel submtted that

the H gh Court upheld the policy solely on the ground that the
policy is in public interest. It was submtted that the policy
whi ch do not conformto the requirenment of lawlaid down by
this Court was bad. = He al so subnitted that the H gh Court
failed to appreciate that the State by creating nmonopoly
through a policy decision had rendered Rule 9A of the Rules
giving preferential rights to certain private persons, otiose and
hence the policy is contrary to the statute.

Ms. Shobha, | earned counsel appearing for the appellant

in Gvil Appeal No. 678 of 2005 after adopting the argunments

of M. L.N. Rao submtted that the view taken by the High

Court is contrary to the consistent view taken by this Court
that the executive orders can be issued to fill up'the gaps in
the Rules if the Rules are silent on the subject provided the
same is not inconsistent with the Statutory Rules already
franed as was held in the case of Indra Sawhney & Ors. vs.
Union of India & Ors., 1992 Suppl.(3) SCC 217 and in

Laxman Dhamanekar & Anr. Vs. Managenent of Vishwa

Bharata Seva Samti & Anr., 2001(8) SCC 378. She also
submitted that the statutory Rul es cannot be overridden by
executive orders or executive practice and nerely because the
CGovernment had taken a decision to anmend the Rul es does not
mean that the Rule stood obliterated and till the rule is
anmended, the Rule applies as observed in K Kuppusany &

Anr. vs. State of T.N. & Os., (1998) 8 SCC 469.

The Hi gh Court though found force in the subni ssionof

the appellant that the earlier Notification dated 30.4.2001
does not inpose a conplete ban over grant of |lease to private
persons, but despite this failed to appreciate that if that is so
then no such ban can be inposed by way of a Governnent

Order issued in contradiction to the said Gazette Notification
She also invited our attention to the rejection order dated
21.5.2003 wherein it has been stated that in view of

CGovernment Order No. 3498/1ndustrial Devel opnent-22

Kha/ 2001 dated 17.10.2002 in connection with the

amendment of M ning Policy-2001 i ssued by the Gover nnent

in continuation of Uttaranchal M nor M neral Concession

Rul es, 2001 that mining work fromthe rivers/lots situated in
the District be carried out by Garhwal Mandal Devel opnent

Cor porati on Dehradun and in the forest areas the said work
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shoul d be got done through Uttaranchal Forest Devel opnent
Corporation alone. The Additional District Magistrate,
therefore, rejected the application made by the appellant for
grant of mning lease for ten years and informed the appell ant
to take back his application fee and prelimnary expenses of
Rs. 3000/-. She also submitted that the State before reserving
any area exclusively has to obtain approval fromthe Central
CGovernment whi ch has not been done in the present case.

M. Avtar Singh Rawat, |earned Additional Advocate

General, in reply to the argunents, subnitted that the State
CGovernment anended the Rul es and the policy decision of the
CGovernment is in bona fide exercise of executive power of the
State Government and not in its msuse to advance its own
self interest. It was submtted that the State Governnent has
a power to change the policy by executive action when it is not
tranmel ed by any statute or rule. He further submitted that
the CGovernment has constituted a Committee of Cabinet

Counci |~ for making reconmendati ons for anmending the M ning
Policy 2001 and after accepting the recommendations by the
Uttaranchal “Council of Mnisters the amendment has been

made in the Mning Policy 2001 by the Governnent Order No.
3498 dated 17.10.2002. 1t was further contended that the
State CGovernnent has not msused any of its rights for
establ i shing the nonopoly of the Governnment
Conpani es/ Corporations-in the mning sector. The factua
position is that under para 2.5 of the anendnent dated

17.10. 2002 the provi sion has been nade to grant mining
permits/mning |ease to the private parties on their private
| ands al so. The | earned Additional Advocate General further
submitted that the recommendations by the Council  of

M ni sters constituted for _anendnent in M ning Policy 2001
have been approved and admitted and that the State

CGovernment whil e exercising the powers conferred under
section 87 of the U P. Reorganisation Act, 2000 and the U.P.
sub-M neral (Rem ssion) Regulations, 1963 has been adapted

by the Council of M nisters by naking the sane
conformabl e/ adaptable in the light of Utaranchal State, in
sequence of which itself, Governnent’'s Order No. 1187 dated
30. 4. 2001 has been issued by whi ch Uttaranchal sub-M nera
(Rem ssion) Regul ati on has been made. It was further
submitted that by exercising the powers conferred under
Section 87 of the U P. Reorganisation Act, 2000, the U P. Sub-
M neral (Rem ssion) Regul ati on 1963 has been fornul at ed.
Section 87 of the U P. Reorganisation Act, 2000 reads as
under :

"87. For the purpose of facilitating the application in
relation to the State of Uttar Pradesh or Utaranchal of any
| aw made before the appointed day, the appropriate

Government may, before the expiration of two years from

that day, by order, nmake such adaptations and nodifications
of the | aw, whether by way of repeal or anendnent, “as nay

be necessary or expedient, and thereupon every such law

shal | have effect subject to the adaptations and

nodi fications so made until altered, repeal ed or amended by

a conpetent Legislature or other conpetent authority.

Expl anation V026 In this section, the expression
"appropri ate CGovernment" neans as respects any |aw
relating to a matter enumerated in the Union List, the
Central Covernment, and as respects any other lawin its
application to a State, the State Governnent."

Rel yi ng upon Section 87, |earned Additional Advocate
General subnmitted that under the above Section, U P. Sub-
M neral (Rem ssion) Regul ation, 1963 has been fornul ated by
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the Council of Mnisters while making the sanme adaptable in
the light of the Utaranchal State. It was further submtted
that the State CGovernnent while exercising the powers
conferred under Section 87 of the Reorganisation Act has
adopted the U. P. Upkhanij (Parihar) N yamavali, 1963 in the
perspective of the State of Uttaranchal, in pursuance whereof
the Government Order No. 1187 dated 30.4.2001 has been

i ssued by which the Uttaranchal Upkhanij (Parihar)

Ni yamaval i has been fornul at ed. As already stated, the policy
deci sions were taken by the Council of Mnisters and after
approval of Council of Mnisters, the mning policy 2001 has
been amended by Governnment Order No. 1031 dated

30.4.2001 and the Governnment Order No. 3498 dated

17.10. 2002 has been issued and any general and ful
restriction has not been inposed on the nining of the
Upkhani j s.

W have carefully considered the rival submni ssions nmade

by the parties with reference to the records, the Governnent
Orders and annexures filed in these appeals.

The Parli‘anent has enacted the M nes and M nerals

(Regul ation & Devel opnent) Act, 1957. Section 4 of the Act
prohibits all prospecting or mning operation except under a
licence or a | ease granted under the Act and Rul es made
thereunder. Section 15 enmpowers the State Governnent to

nmake Rul es for regulating the grant of quarry |eases, mning
| eases and ot her mneral concessions in respect of mnor

m neral and purposes connected therewith. Pursuant to the
powers vested in it under Section 15 of Mnes and M nerals
(Regul ati on & Devel opnent) Act, 1957 the State of U P. has
made U.P. M nor M neral (Concession) Rules, 1963 which has
been adopted by the State of Utaranchal with certain

nodi fications on 30.4. 2001 exercising power under Section 87
of U. P. Reorganisation Act, 2000. The State of Utarancha
further amended its policy decision on 17.10.2002 whereby it
was decided that as far as possible the | ease for
excavation/mning shall be granted to the Governnent
Corporations on river wi se basis so as to ensure better

coordi nation and control. This decision was taken keeping in
view t he excavation of the minor mneral with the nodern
techni ques, to do away with the nmonopoly in the

excavation/ mning and for the purpose of the conservation

and devel opnent of mnor mneral avail able at the reasonable
rate as also to increase the enpl oyment opportunity apart
fromthe aspect of revenue. However, the provision was
included if for some reasons the Governnent-lnstitutions are
not in a position to carry out mning activities thensel ves then
the sane shall be ensured by the Institutions with the help of
| ocal people/institutions after obtaining the consent of the
Government. Thus it was subnmitted that no policy decision
has been taken by the State Governnment agai nst the Rul es

and the Act. It was also subnitted that the High Court is fully
justified in upholding the policy and that the policy is not
contrary to Rules and the provisions of the Act. It is pertinent
to notice that an argument advanced by the | earned counse
that the High Court fell in error in holding that the State
CGovernment is conpetent to frane a policy creating a

nonopoly in favour of Governnment Conpani es/ Corporations
exerci sing del egated | egislative power conferred by the
Parliament under Section 15 of the Mnes and M neral s

(Regul ations) Act, 1957. This argunment, in our view, is

wi thout any basis. The State Government, in the instant case,
has not anmended the mining policy for creating any nonopoly
of the Government conpany or Covernment Corporation

The CGovernnent has not made any excl usive provision

for State/ Conpanies/ Corporations etc. in the nmineral policy
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under the anmended M neral Policy dated 17.10.2002. 1In this
context, our attention was drawn to Para 2.5 of the anmended

M neral Regul ation dated 17.10.2002 reproduced in paragraph
supra.

I n paragraph 2.5 provisions have been made for sanction

m ni ng/ col | ection | eases/short termmning |licenses on private
"NAAP" | and under which short term mning | eases/tenporary

m ning |licenses have been sanctioned in the different Districts
in Utaranchal State. In our view, no nonopoly of mning of
mnerals in favour of the Governnent

Cor por ati ons/ Departments has been created, nor have the
fundanental rights as enshrined under the Constitution been
violated. As already noticed, by Government O der No. 3498
dated 17.10.2002 in paragraph 2.5 there is a provision for
grant of license pernitting private parties for mning of the
m neral s and nowhere the general and full restriction has been
i mposed. In the instant case, the State Governnent has
exercised its right as conferred under Section 87 of the UP
Reor gani sati on Act, 2000 for the first time and U P. Sub-

M neral's 'Rem ssi on Regul ati on (Exenption), 1963 were

adapted and in sequence of which the Governnent’s order No.
1187 dated 30.4.2001 has been-issued. The newy created
Uttaranchal State in view of making Mneral Policy nore

ef fective and devel opi ng for ensuring the mning/collection
work of sub minerals available in the State in a scientific
manner whil e keeping the environnent preserved and for

ruling out the possibility of nmonopoly in mining area covered
with the sub-mnerals as far as practicable, provisions are
made to sanction river w se mning/collection |eases to the
CGover nment Cor porations so that better coordination and
control mght be ensured. The M neral Policy, 2001 of
Uttaranchal State has been declared by the Governnent Order
dat ed 30. 4.2001under which in the Forest Areas, keeping in

vi ew the Forest Conservation, provisions have been nmade for
getting the work of mining and collection of the sub-mnerals,
done through Uttaranchal Forest Devel opnent Corporation

The area in question applied for by the appellant is concerned
with forest area

We may al so usefully reproduce the Notification dated
30.4.2001 issued by the Governnment in pursuance of the

provi sions of Cause (3) of Article 348 of the Constitution of
India. The Notification reads as under

"I'n pursuance of the provision of clause (3) of Article 348 of
the Constitution of India the Governor is pleased to order the
publication of the follow ng English translationof the
notification No. 1187/1nd. Dev./2001-22Kha/ 2001

Secretariat, Dehradun dated April 30, 2001 for genera

i nf or mati on.

Noti fi cation

Wher eas under the provision of the Section 86 of the
Uttar Pradesh Reorganisation Act, 2000 the Uttar Pradesh
M nor M neral (Concession) Rules, 1963 is applicable to the
State of Uttaranchal. Now, therefore, in the exercise of the
power conferred under Section 87 of the Utar Pradesh,
Reor gani sati on Act, 2000 (Act No. 29 of 2000), the Governor
of Uttaranchal is pleased to direct that the Utar Pradesh
M nor M neral (Concession) Rules, 1963 shall have
applicability to the State of Uttaranchal subject to the
provi sions of the follow ng order :-

The Uttaranchal M nor M neral (Concession) Rules, 2001
(Adaptation and Mdification) Oder, 2001.

1. Short title and commencenent
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(i) This order may be called the Uttaranchal M nor
M neral (Concession) Rules, 2001 (Adaptation and

Modi fication) Order, 2001.

(ii) It shall cone into force at once

2. Uttaranchal to be read in place of Utar Pradesh

In the UWtar Pradesh M nor M neral (Concession)
Rul es, 1963 wherever the expression "Utar Pradesh" occurs,
it shall be read as "Uttaranchal"

In the sub-Rule (5) of Rule 1 of the above anended
Uttaranchal M nor M neral (Concession) Rules, 2001 the
follow ng shall be added:

"In the sub-rule (5) of the Rule 1 of the above anended
Uttaranchal M nor M neral (Concession) Rules, 2001, the
foll owing shall be added : -

"“Thi's rule shall not affect the right of the Governnent
to get the nining activities done by the Governnent
Depart ments, Government Corporations or Judicia
Cor por ati ons".

In the sub/rule (2) of the rule 3 of the above anended
The Uttaranchal M nor’ M neral (Concession) Rules, 2001
before the word "any" the foll owi ng shall be added : -

"Excl udi ng where the mning activities are done by the
CGover nent Departnents, CGovernnent Corporations or
Judi ci al Corporations"”.

It is thus seen that under the above amended Rul e, the
rights of the Governnment to get the mning activities done by
the CGovernment Departnents, Governnent Corporations etc.
was not affected. The rights of the Government, as al ready
noticed, mning trade in respect of the mnor mnerals and
| ease is regulated by Section 15 of the Mnes and M neral s
(Regul ati on and Devel opnent) Act, 1957 under which the
State Covernment has been enpowered to nmake Rules to give
effect to the provisions of the Act. There is no-restriction
under the Act that the minor mnerals | ease would be confined
to State or its agencies and as such the policy decision of the
State of Uttranchal which creates an enbargo on the right of
the appellant is ultra vires the provisions of 1957 Act and the
Rules. The right to trade is guaranteed under Article 19(6) of
the Constitution of India and that can only be regul ated by
nmeans of a valid |law and not by the notification, which has
been done by the State of Uttranchal in the present case. It is
al so seen fromthe Notification dated 30.4.2001 that it did not
deprive the appellants’ right of consideration of his application
as no nmonopoly or right was created excluding any private
per son.

It was argued by the | earned senior counsel that the
appel | ant has preferential right of consideration under Rule
9(a) of 1963 Rules and the District Magistrate while rejecting
the application has not considered this aspect. To appreciate
the argunment of M. L.N. Rao, it will be proper to nmention
certain provisions of 1957 Act and the Rul es of 1963.
Section 15 of the Mnes and Mnerals (Regulation &
Devel opnent) Act, 1957 gives power to State Governnent to
nake rules in respect of m nor m nerals.

The State of U P. franed the U P. Mnor Mnerals
(Concession) rules 1963 under Section 15 of the M nes and
M neral s (Regul ation & Devel oprment) Act, 1957.
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Rul e 3 Sub-clause 1 of the rules provides that no person
shal | undertake any mning operation in any area within the
State except under and in accordance with the terns and
conditions of a mining | ease or mning pernmt granted under
these Rules. Rules 3 sub-clause Il speaks that no mning
| ease or mning permt shall be granted otherw se than in
accordance with the provisions of the Rules. Rule 9(A) gives
preferential right to certain persons in respect of mning | ease
for sand etc. Rule 27 provides procedure for grant of |ease by
auction. Under Rule 72 if any area, which was held under a
m ni ng | ease, under Chapter-I1 or as reserved under Section
17(A) of the Act becones available for re-grant on mning
| ease, the District Oficer shall notify the availability of the
area through a notice inviting for applications for grant of
m ning | ease specifying a date. Rule 77 provides appeal before
Di vi si onal conmi ssioner against the order of District Oficers
Conmittee passed under the Rules. Thereafter under Rule 78
revisions shall lie before the State Governnent.

Under ~Section 86 of U P. Re-organi zation Act, 2000, the
U P. Mning Mnerals (Concession) Rules, 1963 are applicable
in the State of Uttaranchal. The State of Uttarancha
exerci sing power under Section 87 of U P. Re-organisation Act.
2000 i ssued notification on 30.02.2001 anmendi ng the rules by
adding rule 1 Sub-Rule 5-as under :-

"This rule shall not affect the right of the Governnent to get
the mining activities carried out by the Governnent

Depart ments, Government Corporations or Judicia

Cor por ati ons".

Further before Rule 3 Sub rule 2, the foll owing was added : -
"Excl udi ng where the nmining activities are done by the

Covernment Departnents, Governnent Corporation or

Judi ci al Corporation".

We have al ready reproduced the rel evant cl auses of the

amended Policy and noticed that the effect of Amendnent of

2000 is that it does not conpletely exclude the private persons

fromgetting | ease. The effect of the Arendnent is that the

Rul e shall not have any application on the right of State

Covernment to get the mning work done through Government

Departments, Government or statutory Corporations. 1t was

further argued by | earned senior counsel appearing for the

appel | ant that several other persons have been granted m ning

| ease, however, the appellant has been refused on the ground

of change of policy by the State Governnent. Therefore, the

action of the State Governnent is violated to Art. 14 of the

Constitution of India.

This Court in Union of India & Anr. vs. Internationa

Tradi ng Conmpany & Anr. (supra) has held that two w ongs

do not nmke one right. The appellant cannot claimthat since

sonet hi ng wong has been done in another case, directions

shoul d be given for doing another wong. It would.not be

setting a wong right but could be perpetuating another w ong

and in such matters, there is no discrimnation involved. The

concept of equal treatment on the logic of Art. 14 cannot be

pressed into service in such cases. But the concept of equa

treatnment pre-supposes existence of similar legal foothold. It

does not countenance repetition of a wong action to bring

wongs at par. The affected parties have to establish strength

of their case on some other basis and not by clainng negative

quality. In view of the law laid down by this Court in the

above matter, the subm ssion of the appellant has no force. In

case, sone of the persons have been granted pernmits wongly,

t he appel l ant cannot claimthe benefit of the wong done by

t he Government.

After the Amendrment, the anended Rul es reads as
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under :

"Rule 1, Sub-rule 5:- These rules will have no
application on the right of State Governnent to get the
excavation of minor mineral done through Governnent
Department, Governnent Corporations or Statutory

cor porations.

Amended Rule 3, Sub-rules 2 :- Except where the
mning is being done by Governnment Departnents,
CGovernment Corporations or Statutory Corporations no
m ning |l ease or mning pernt shall be granted otherw se
than in accordance with the provisions of these rules.”

We are of the opinion that the Rul es anended and the

policy decision of the Governnent are in bona fide exercise of
executive power of the State Governnent and not in its m suse
to advance its own self interest. This Court in State of Taml
Nadu vs. Ms Hind Stone & Os., (supra) has held that in

case, the Rul e has been made in bona fide exercise of the rule
nmaki ng power of the State Governnment and not in its m suse

to advance its own sel f-interest cannot be considered a m suse
of the rule naking power nerely because it advances the
interest of a State, which really neans the people of the State.
In State of Tam | Nadu vs. Ms Hind Stone & Ors., this

Court while allow ng the appeal s and upholding the validity of
the Rul e held as under

"(1) Reading Section 15 in the context of Sections 4-A 17

and 18 of the Act it is clear that Rule 8-C was made in bona
fide exercise of the rul e-making power of the State

CGovernment and not in.its msuse to advance its own self
interest. However, this does not nean that naking a rule
which is perfectly in order is to be considered a m suse of the
rul e-maki ng power, if it advances the interest of a State,
which really neans the people of the State

(2) Monopoly in favour of State CGovernnent can be created
even by subordinate legislation. (It is not possible to accept
the contention that nonopoly, even.in favour of a State
Covernment, can only be created by plenary power and that
Parliament not having chosen to exercise its plenary power,

it was not open to the subordinate |egislating body to create
a nonopoly by making a rule.

(3) GO M. No.1312 dated Decenber 2, 1977, which

i ntroduced Rule 8-C, cannot be said to haveinvolved a mngjor
change of policy. \Whenever there is a switch over from
"private sector’ to 'public sector’ it does not necessarily follow
that a change of policy requiring express |egislative sanction
is involved. It depends on the subject and the statute. |If a
decision is taken to ban private mning of a single mnor

m neral for the purpose of conserving it, such a ban, if it is
ot herwi se within the bounds of the authority given to the
Covernment by the statute, cannot be said to involve any
change of policy."

It is also well settled | aw that the Government has a
right to denial. This Court in 1982 All Law Journal 582 has
held that it cannot be disputed that the Governnent has a
right to denial of its policy fromtime to time according to the
demands of the tine and in the public interest.
The judgrment in the case of Union of India & Anr. vs.
International Trading Co. & Anr., (supra) was relied on by
the | earned senior counsel appearing for the appellant for the
applicability of the doctrine "Legitimte expectation”.
According to M. L.N. Rao, by grant of |ease to the appellant
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their right was fructified much before the policy cane into
bei ng and, therefore, their rights of mning cannot be taken
away before the expiry of the period in view of the policy
deci si on.

This Court held in the above case that change in policy
deci si on nmust not be arbitrary, unreasonable, irrational
perverse and in public interest and change in policy, if
founded on Wednesbury reasonabl eness, can defeat a

substantive legitimte expectation and the reasonabl eness of
restriction nust be determined fromthe standpoint of genera
public interest. This Court further held on facts of that case
that doctrine of legitimte expectation or prom ssory estoppe
is not attracted on non-renewal of permits to private parties.
The judgrment in the case of Beg Raj singh vs. State of

UP. & Os., (supra) was cited by M. L.N. Rao. The mining

| ease was granted for one year in accordance with the policy
deci sion and when the renewal was sought for another two

years, the | ease was granted only for one year when it shoul d
have been for -a m nimum period of three years. Meanwhile,

the State Governnent decided to hold an auction of the mning
rights setting aside the order of Col'lector. This Court held that
CGovernment having i ncurred obligation to grant |ease for three
years in accordance with its own policy decision, it cannot
decline to enforce the sane nerely because a little nore
revenue coul d be earned by resort to auction. This Court
further held that the relief cannot be denied sol ely because of
loss of tine in prosecuting proceedings-in judicial or quasi-
judicial forum |If a litigant was found entitled to right to relief,
he should ordinarily be resorted to the position in which he
woul d have been done to him Thi's Court further observed

that where the petitioner was wongfully disallowed to operate
the mining |ease for the full |ease period but the |ease

remai ned i noperative and no third-party right created; held,
petitioner must be allowed to operate the nmine for the ful

peri od of |ease subject to adjustment for the period for which
he has al ready operated.

This Court further observed that a litigant though

entitled to relief in law, may yet be denied relief in equity
having regard to subsequent or intervening events between
conmencenent of litigation and date of decision and that the
rights of parties get crystalised on the date of comencenent
of litigation and, therefore, right to relief should be decided
accordi ngly.

In the instant case, the | ease was granted to the

appellant in Cvil appeal No. 800 of 2005 for a period of ten
years on 14.7.1998 and the appellant’s appeal before the
Conmi ssi oner for constitution of Commttee which was

al l owed by order dated 9.8.2001 by reviving the application of
the appellant and directed the District Magistrate to decide the
application of the appellant for grant of |ease. VWi le the
appeal s of the appellant were pending, the State of U P

passed an order on 4.9.1999 granting | ease to the U P. Forest
Corporation for 10 years. The appellant chall enged the order
for grant of |ease before the H gh Court. The H gh Court

di smssed the wit petition

As pointed out by M. L.N. Rao, in our opinion, he is right

in his subm ssion. The policy decision would not have cone

in the way of grant of |ease and fructified nuch before the
policy came into being.

As pointed out by this Court in the judgnent of this

Court in Beg Raj Singh vs. State of U P. & Ors. (supra), the
appel l ant woul d be entitled to have the lease till the expiry of
ten years fromthe date of the grant of lease in their favour
The rights of the appellants get crystalised on the date of
commencemnent of the litigation and, therefore, the appellant is




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 13 of

14

entitled to the relief of continuing the lease till the expiry of the
| ease for ten years. The appellant, in our opinion, nust be
allowed to operate the nine for the full period of |ease subject
to adjustment for the period for which he has al ready operated
and subject to the payment of |ease amount and ot her dues

etc.

We, therefore, allow C A No. 800 of 2005 only to the

above extent and not otherwi se. The appellant shall not be
entitled to continue the | ease or renewal thereof after the
expiry of the period of ten years.

In State of T.N. & Anr. vs. P. Krishnamurthy & Os.

(supra), there is a presunption in favour of constitutionality
or validity of a subordinate |legislation and the burden is upon
the party who attacks it to showthat it is invalid. It is also
wel | recogni zed that a subordinate |egislation can be

chal | enged under any of the follow ng grounds:

(a) Lack of legislative conpetence to nake the
subordinate | egislation

(b) Vi'ol ati on of fundanental rights guaranteed
under the Constitution

(c) Vi-ol ation of any provision of the Constitution
(d) Failure to conformto the statute under which

it is made or exceeding the'limts of authority
conferred by the enabling Act.

(e) Repugnancy to the |aws of the land, that is,
any enactnent.
(f) Mani f est arbitrariness/unreasonabl eness (to

an extent where the Court might well say that
the | egislature never intended to give authority
to make such rules).

The Court considering the validity of a subordinate
legislation will have to consider the nature, object and scheme
of the enabling Act, and al so the area over which power has
been del egated under the Act and then deci de whet her the
subordinate | egislation conforms tothe parent statute. \Where
arule is directly inconsistent with a mandatory provision of
the statute, then, of course, the task of the Court is sinmple
and easy. But where the contention is that the inconsistency
or non-confornmity of the rule is not with reference to any
specific provision of the enabling Act, but with the object and
schenme of the parent Act, the Court should proceed with
caution before declaring invalidity.

In Govind Prasad vs. R G Parsad & Os. (1994) 1 SCC

437, this Court held that administrative order containing
policy decision of the governnent to change the conditions of
promotion could not be given effect to unless suitable
provisions were incorporated in the statutory rules.

As already noticed, the Utaranchal M nor M neral

(Concessi on) Rules, 2001 (Adaptation & Moddification) O der,
2001 was issued in pursuance of the provisions of clause (3) of
Article 348 of the Constitution of India the Governor ordered
publication of the Notification dated 30.4.2001 for genera
information. Sub-Rule (5) of rule 1 of the above anended

Rul es of 2001 has al ready reproduced in paragraph supra.
Therefore, the changed conditions can be given effect to since
sui tabl e provisions were incorporated in the statutory rul es.
This Court in the case of Union of India and Another

Vs. International Tradi ng Company and Another (supra) in

para 15 while dealing with the executive power of State
Government in respect of change of policy has held as under :-
"While the discretion to change the policy in exercise of the
executive power, when not trammel ed by any statute or rule

is wide enough what is inperative and inplicit in terns of
Article 14 is that a change in policy must be made fairly and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 14 of

14

shoul d not give the inpression that it was so done arbitrarily
or by any ulterior criteria. The wi de sweep of Article 14 and
the requirenent of every State action qualifying for its
validity on this touchstone irrespective of the field of activity
of the State is an accepted tenet. The basic requirenent of
Article 14 is fairness in action by the State, and non
arbitrariness in essence and substance is the heart beat of
fair play. Actions are anenable, in the panorana of judicia
review only to the extent that the State nmust act validly for a
di scerni bl e reasons, not whinsically for any ulterior

purpose. The meaning and true inmport and concept of
arbitrariness is nore easily visualized than precisely defined.
A question whether the inpugned action is arbitrary or not

is to be ultinately answered on the facts and circunstances

of a given case. A basic and obvious test to apply in such
cases is to see whether thereis any discernible principle
emergi ng fromthe inmpugned action and if so, does really
satisfy the test of reasonabl eness.™

Thus it i's clear that the State Governnment has a power to
change the policy under executive power only when it does not
preanbl e by any statute or rules.

For the aforesaid reasons, we partly allow C. A No.

800/ 2005 as indicated in-paragraph supra and dismss C A
Nos. 678 and 679 of 2005. No costs.




