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ACT:

Electricity Supply Act, 1948: Sections 49(1), 49(3), 60
and 79(j)-Electricity Tariff-Protection. from wunilatera
increas-'Period factor’ in agreenent-Enhancenent of tariff-
When perm ssi bl e.

Kerala State Electricity Board (Ceneral Tariffs)
Regul ati ons, 1965: ‘Regul ation 11-Enhancenent’ of rate or
tariff for supply of power-Validity of.

Constitution of India, 1950: Article 14-Allegations of
di scrimnatory treatnent-To be speci fic-Action of
Governmental authorities-Presuned to be reasonable and in
public interest-Person assail ing-To pl ead and prove
contrary.

HEADNOTE

The Appel |l ant, a conpany regi stered under the Conpanies
Act, had its registered office at Eloor in the erstwhile
State of Travancore. On Cctober 21, 1948 the company entered
into an agreenment (Exhibit-Pl) wth the erstwhile princely
State of Travancore for the supply of electrical-energy
under the terns and conditions particularised in the
agreenment. The price was fixed at Rs. 110 per K W per
annum Subsequently, the State of Tranvancore nerged in, and
becanme part of, the Kerala State, and the Electricity Board
was constituted for the State. On May 10, 1965 a
suppl enentary agreenent was entered into between the
appel lant and the Electricity Board for supply of additiona
power for a period of 10 years at the rate of Rs. 140 per
K.W per year.

On Cctober 28, 1966 the Electricity Board in exercise
of the powers under Section 79(j) of the Electricity Supply
Act, 1948 franed and promul gated the Keral a State
Electricity Board (Ceneral Tariff) Regulations, 1966 by
whi ch the Board enmpowered itself to prescribe higher tariffs
for different classes of consuners. Regulation 11 thereof
enpowered the Board to amend the terms and conditions of
supply fromtine to tine.

926

The Board issued a Notification dated July 16, 1968
(Exhibit P-2) providing that the rates for supply of power
at 66 K V. to the appellant conpany availed of by them as
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per the agreenent dated OCctober 21, 1948 be revised to
Rs. 200 per K W per vyear. The supplenental agreement with
the appellant dated May 10, 1965 which pertained to the
addi tional supply of power for a period of ten years at
Rs. 140 per K. W per year was, however, |eft undisturbed.

The appellant in a wit petition before the H gh Court
assailed the enhancenent in the electricity tariff,
contending that the terns for the supply of electricity to
the appellant’s industrial wunit were governed by the
agreement dated COctober 21, 1948 entered into by the conpany
with the erstwhile Travancore State; that the agreenment, in
terns of Section 60 of the Electricity Supply Act, should be
deened to have been entered into by the Electricity Board
and that during the subsistence of the said agreenent the
rates fixed therein were imrune fromany unilateral upward
revision even if the purported enhancenent was pursuant to
the statutory regulations made. under Section 49(2). It was
further contended that the enhancenment being sel ective and
di scrimnatory, was viol ative of Article 14 of the
Consti tution.

The wit —petition having been dismssed by a Single
Judge of the H gh Court, and the Division Bench having
confirmed the order of disnmissal in appeal, the appell ant
appeal ed to this Court by Special Leave.

In the appeal it was contended on behalf of the
appel lant that the agreenment, Exhibit P-1, though one
entered into prior to the constitution of the 'Board was,
by virtue of Section 60 of the Act, one which should be
deened to have been ‘entered into by or with the Board, and
must also be held to be referable to Section 49(3) of the
Act. Relying on the decision of this Court in Indian
Alumi nium Co. v. Kerala Electricity Board, [1976] 1 SCR 701,
it was contended that the agreenment nust be regarded as
havi ng been entered into by the Board'in exercise of its
statutory powers under Section 49(3) of the Act, and
therefore, imune fromthe operation of the Kerala State
Electricity Board (Ceneral Tariffs) Regulations, 1966. It
was al so submtted that power under Section 49(1) woul d be
available to the statutory-authority enabling an unilatera
upward revision of the tariff only if the agreement itself
enabl ed such revision, that as long as the agreement did
subsist and was not terminated a wunilateral change was
i nperm ssible and that the appellant was subjected to a
steep revision in the tariffs while other simlarly
ci rcunst anced high tension consuners were |left unaffected.
927

On behalf of the respondent-Board it was urged that
Exhibit P-1 could not be held to fall wunder, and be
protected by, Section 49(3) of the Act; that the agreenent
havi ng been anterior to the commencenent of the 'Act’ itself
could not be held to have been entered into for "purposes of
the Act" wthin the neaning of Section 60; that the
agreement could not be deermed to be one entered into by the
Board under Section 60(1), because it did not satisfy the
essential requirenent of having been entered into by the
State Governnent; that the Board had not done anything with
reference to the agreenent which could attract Section 60 to
it and though the obligations of the State CGovernment becane
the obligations of the Board, the agreenment itself did not
qualify for recognition under Section 60 of the Act; that
there was not fixity of tenure with reference to and in the
context of whi ch al one any imunity from unilatera
alteration under Section 49(1) and (2) could be conceived
and measured. It was further contended that the additiona
agreement dated My 10, 1965 was for an independent purpose
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and that the action of the Board in entering into this
agreenment did not constitute any such Act in relation to the
original agreenment as would constitute a conscious adoption
by the Board of the original agreement, so as to attract
Section 60(1); that the essential quality of the agreenent
which qualified for recognition and protection as one made
in exercise of the Board s power under Section 49(3) was its
di stinctiveness as to the period of operation and that the
protection and imunity from unilateral increase of tariff
could only be with reference to the period of the agreenent.

Two questions arose for consideration: (1) Wether the
agreement datecd October 21, 1948 (Exhibit P-1) should be
held to be one which was deened to have been entered into by
the Board under Section 60 of the Act and whether it is
required to be considered as one entered into by the Board
in exercise of its powers under Section 49(3) of the Act,
and (2) Wether the enhancenent-under the Notification dated
July 16, 1968 (Exhibit P-2). brings about a hostile
di scrim nation against the appellant, because for simlarly
situated ‘and circunstanced H gh Tensi on Consuners there was
no such revision of the tariff.

Di sm ssing the Appeal
N

HELD: 1(i) The -Board’ s power to enter into an agreenent
fixing a special tariff for a ’'specified period is
relatable to Section 49(3). [938H]

(ii)One of the tests whether an -agreement is entered
into in exercise of  the power under Section 49(3) is that
such agreenent has ‘the effect of excluding the other
statutory power under Section 49(1). [939A]

928

(iii) The main consideration for protection from
unilateral increase under Section 49(1) is the 'period-
factor’ in an agreenent. [939A- B]

(iv) A contract which does not provide for, an
obligation to supply electricity at a specific-rate for a
specific-period and does not, therefore, have the effect of
excludi ng Section 49(1) cannot be said to fall under Section
49(3). [939Q

(v) If by an unilateral, volitional act on the part of
the Board the assurance of a fixed-rate to the consuner
could be denuded that circunstances, in itself, would be
such as to detract fromthe agreenent being considered as
one entered into in exercise of power under Section 49(3).
[939G H

In the instant case, the agreenent was precarious in
regard to the period of its operation and was susceptible to
termnation at the volition of the Board. It cannot,
therefore, be construed as one which was intended to give a
statutory protection for the tariff by neans of a specia
agreement by the exercise of the statutory power - of the
Board under Section 49(3). [940D

Indian Aluminium Co. v. Kerala Electricity ' Board,
[1976] 1 SCR 70 and Delhi Coth & General MIls Co. Ltd. wv.
Raj asthan State Electricity Board, [1986] AR SC 1126,
referred to.

(vi) In along termcontract of indefinite duration it
is not wunusual to find provisions for cancellation wth
reasonabl e notice and for paynent of compensation in the
event of termnation. It is also not unusual to infer, under
certain circunstances, termnability by notice even in the
absence of an express provision in that behalf, upon a
construction of the contract. A contract which contains no
express provision for its termination may well be terminated
by reasonable notice by one or the other party depending
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upon the inplication of a termor upon a true construction
of the agreement. This principle has no application in the
i nstant case. [941C- D

St af fordshire Area Heal th Aut hority V. Sout h
Staffordshire Water Wrks Co., [1978] 3 Al EER p. 769,
referred to.

(vii) The agreenent dated Cctober 21, 1948 Exhibit P-I
therefore, does not qualify to be recognised and protected
under Section 49(3) of the Act. [941F]

929

2(i) The Board while denying that there was any hostile
di scrimnation, averred that no simlarly situate consuner
had been left out of the tariff revision and only cases that
had been |eft-out were those where the Board, owing to the
subsi stence of the agreenents protected under Section 49(3),
was under the legal ~inhibition from making an wunilatera
enhancenent. [943E-F]

2(ii), The charge of dirscrimnation against t he
respondent Board coul d not be said to have been established.
I ndeed the appellant had not laid a proper foundation for
exam nation of a case of discrimnation under Article 14.

[944C
(iii) The allegations of discrimnation ought to be
specific. Action of Governnent al authorities must be

presuned to be reasonable and in public interest. It is for
the person assailing that presunption to plead and prove the
contrary. But in the instant case the allegations are in
general terms. [944D]

State of Maharashtra and Anr. v. Basantilal Mohanla
Khetan and Ors., AIR 1986 SC 1466 para 12 and Kasturi La
Lakshm Reddy v. State of J & K, [1980] 3 SCR 1338 at 1357,
referred to.

In the instant case, the respondent-Board while denying
that there was any hostile discrimnation, averred that no
simlarly situate consunmer had been left out of the tariff
revision, and only cases where  the consuner had the
protection of an agreenent under Section 49(3) which
prevented the unilateral increase, had been |eft out. [944D

El
Bisra Stone Lime Co, v. Orissa State Electricity Board
[1976] 2 SCR 307, referred to.

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Civil Appeal No. 880 (N
of 1974.

Fromthe Judgment and Order dated 13.6.1973 of. the
Kerala High Court in Wit Appeal No. 103 of 1971

G L. Sanghi, V.C. Mathur and A M Dttia for the
Appel | ant .

P.S. Potti, K MK Nair and Ms. Malini Poduval for the
Respondent s.

930

The Judgrment of the Court was delivered by

VENKATACHALI AH, J. This appeal, by special |eave, is by
Messrs Fertilizers & Chemicals Travancore Linmited and is
directed against the Judgnment and Order dated 13.6.1973 of
the Division Bench of the Kerala High Court in Wit Appea
No. 103 of 1971 affirmng the order dated 26.11.1970 of the
| earned Single Judge in O P. No. 3772 of 1968.

The High Court dism ssed the appellant’s wit-petition
chal | engi ng the enhancenent, of the electricity tariff from
Rs. 110 per K W per annumto Rs.200 per K W per annum The
enhancenent was nade by the Kerala State Electricity Board
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(’Board’ for short) pursuant to the power reserved to it
under Regulation 11 of the Kerala State Electricity Board
(CGeneral Tariffs) Regulation, 1966 ("Regulation") framed
under Section 79(j) read with Sec. 49(1) of the Electricity
(Supply) Act, 1948, (' Act’). The enhancement was to take
effect from 16.8.1968. The period to which the challenge
pertains is between 16.8.1968 and 1.1.1970.

The appel | ant assail ed this enhancenent before the Hi gh
Court on grounds, inter alia, that the terns for the supply
of electricity to appellant’s industrial unit manufacturing
fertilizers were governed by an agreenent dated 21.10.48
entered into with the erstwhile Trivancore State; that the
agreenment, in terns of 'Section 60 of the Act, should be
deened to have been entered into by the Board referable to
statutory powers under Section 49(3) of the Act; that during
the subsistence of the agreement the rates fixed therein
were immune fromany unilateral upward revision even if the
pur ported . enhancenent was pursuant to the statutory
regul ati ons under Section 49(2) and that, at all events, the
enhancenent, being sel ective and di scrimnatory, was
violative of Article 14 of 'the Constitution.

2. W may refer, briefly, to the factual antecedents:

Appellant is a conpany registered under the Companies
Act with its Registered Ofice at Eloor, Udyogamandal P.OQO
in the erstwhile State of Trivancore, now part of Kerala. On
21.10.1948 an agreement was entered into between the
appel l ant and the erstwhile princely State of Travancore for
the supply of electrical energy by the latter to the forner
under terns and on conditions particularised in the
agreement. The price was fixed at Rs.110 per K W per annum
Subsequently the State nerged in and becane part of the
Kerala State and
931
the Electricity Board was constituted for the State. On
10.5.1965 a supplenentary agreenent was entered into between
the appellant and the board for supply of additional power
for a period of ten years at the rate of Rs. 140 per K W per
year. On 28.10.1966 the Board, in exercise of the powers
under Section 79(j) of the Act, franed and pronul gat ed what
were called "Kerala State El ectricity Board (Genera
Tariffs) Regul ations, 1966", by which, inter alia, power was
reserved to the Board to anend, fromtine to tine, the terns
and conditions of supply after issue of the prescribed
notice to the consuner of the Board' s intention so'to do in
that behal f. Regul ation 11 provided:

"The Board nmay amend the terms and conditions
of supply fromtime to time, provided that any
amendment having the effect of enhancement of
charges payable by the consuner shall. cone'into
force from such date as notified in the Gazette
provided that there shall be at |east 30 days
between the date of publication and conming into
force."

In exercise of the power so reserved to it, the Board
issued a notification dated 16.7.1968 (Exhibit P/ 2) which
provi ded:

“I'n accordance wth the provisions contained
in clause 11 of the Kerala State Electricity Board
(CGeneral Tariffs) Regulations issued in Kerala
Gazette No. 47 dated 29.11.1966, it is hereby
notified that the rates for the supply of 4200
KW of power at 66 K V. to nessrs F.ACT.
avai l ed by them as per the agreenent dated
21.10. 1948 executed wth the erstwhile Travancore
CGovernment, is hereby revised to Rs. 200 per
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K.V. A per year. This revision will take effect 30
days soon after t he publication of this
notification in the Gazette."

The suppl enent al agreenment dated 10. 5. 1965 which
pertained to the additional supply of power for a period of
ten years at Rs.140 per KW per year was however, left
undi sturbed. The case of the Board is that while the
agreement, Exhibit P-1, as, one under Section 49(3) of the
Act, the supplenental agreenment dated 10.5.1965, however,
was entered into by the Board in exercise of the Statutory
powers under Section 49(3) and was, therefore, imrne from
any alteration during its tenure.

932

The principal controversy in this appeal is whether the
agreement dated 21.10.1948 could be said to be one within
the contenplati on of Section  49(3) of the Act; and whether
the enhancenent of the tariff wunder Exhibit P-2 was
i mper m ssi bl e.

Anot her contention which was not urged before the
| earned Single Judge of the H gh Court, but which was
permtted to be raised in appeal before the Division Bench
was whet her by the sai d enhancenent appell ant was subjected
to a hostile and invidious discrimnation.

Both contentions have been repelled by the H gh Court.
Appel | ant has cone /up by special |eave.

3. W have heard Shri GL. Sanghi, |learned Senior
Advocate for the appellant and Shri~ P.S. Potti, |[|earned
Seni or Advocate for the Board. The ~submi ssions of counse
spread over a much wider fieldthan was covered before the
Hi gh Court. On the contentions urged at the hearing, the
points that fall for consideration in the appeal are:

(a)(i): Wet her the agreenent dat ed
21.10.1948 (Exhibit P-1) should be held to be one
whi ch was deenmed to have beenentered into by the
Board under Section 60 of the Act.

(ii) If so, ~whether the said agreenent
requires to be considered as one entered into by
the Board in exercise of its power under Section
49(3) of the Act with the attendant consequence
that during its subsistence, the tariff does not
admt of being raised even pursuant to the
Regul ati ons made under Section 49(1) of the Act.

(b) Whether, at all events, the enhancenent
under Exhibit P-2 brings about a hostil e
di scrimnation against the appellant,” in that,

while in the case of other sinmlarly situated and
ci rcunst anced Hi gh Tension Consuners there was no
such revision of the tariff.

Re;contentions a (i) and (ii):

Shri Sanghi submitted that the agreenent Exhibit P-1
though one entered into prior to the constitution of the
"Board’ was yet, by virtue of Section 60 of the 'Act one
whi ch should be deenmed to have been entered into by or with
the Board, and nust also be held to be
933
referable to Section 49(3) of the Act. Shri Sanghi, placing
reliance on the pronouncenent of this Court in Indian
Alumi nium Co. v. Kerala Electricity Board, [1976] 1 SCR 70
contended that the agreement nust be regarded as havi ng been
entered into by the Board in Exercise of its Statutory
powers conferred under Section 49(3) of the Act, and
therefore, imune fromthe operation of the Regul ati ons. The
contract under Section 49(3), it was subnitted, substitutes
for the power under Section 49(1) and that where, as here,
even there is in subsistence an agreenment under Section
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49(3) the power under Section 49(1) would be available to
the statutory-authority enabling an unil ateral upward
revision of the tariff, only if the agreement itself enables
such a revision.

Shri Potti for the Board urged that Exhibit P-1 could
not be held to fall under, and be protected by, Section
49(3) of the Act. Shri  Potti urged a nunber of
consi derations, which according to him mlitate Exhibit P-1
bei ng accorded such a status.

5. It is appropriate, at this stage, that sone of the
statutory provisions which have a bearing on the matter are
noti ced.

Sections 49, 59 and 79 of the Act (as they then stood)
read:

"Section49(1): Subject to the provisions of
this Act and of ~regulations, if any made in this
behal f, the Board may supply electricity to any
person not -being a Iicencee upon such terns and
conditions as the Board thinks fit and may for the
pur pose of such supply frame uniformtariffs.

(2) o

(3) Nothing in the foregoing provisions of
this section shall derogate fromthe power of the
Board if it considers it necessary or expedient to
fix different tariffs for t he suppl y of
electricity to any person not being a |licencee,
havi ng regard to the geographical position of any
area, the 'nature of the supply and purpose for
whi ch supply is required and any other relevant
factors.

(B) . o

"Section 59: The Board -shall not, as for as
practicable and after taking credit ‘for and
subventions fromthe

934
State CGovernnent wunder Section 63, carry on its
operation under this Act at a loss, and shal
adjust its charges accordingly fromtine'to tine."

"Section 79: The Board nmay nmake regulations
not inconsistent wth this Act and the rul es nmade

thereunder to provide for ~all or any of the
followi ng matters, nanely:

(a) ]

to ]

(i) ] Ontted as irrel evant

(j) principles governing the supply of
electricity by the Board to persons other than
| i censees under Section 49.

(K)o

We nay al so notice Section 60:

"60(1): Al debts and obligations<incurred,
all contracts entered into and all matters and
things engaged to be done by, wth or for the
State Governnent for any of the purposes of this
Act before the first constitution of the Board
shall be deened to have been incurred, entered
into or engaged to be done by, with or for the
Board; and all suits or other |egal proceedings
instituted or which mght but for the issue of the
notification under sub-section (4) of Section have
been instituted by or against the Board."

In the Indian Al um nium Conpany’s case this Court was
exam ning the effect of an agreenent entered into between
the then native State of Trivancore on the one hand and the
I ndi an Al um ni um Conpany Linited on the other for the supply
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of electrical energy for an industrial enterprise of the
conpany for reduction of alunmina into alum niumby a process
of electrolysis in which electrical-energy was itself a
primary raw nmaterial. Certain rates were agreed upon for a
period of 24 years from1.7.1941 with a franchise to the
conpany for renewal of the agreenment for a further period of
20 years. The terns of this principal agreenment were varied
and nodified by two supplinmental agreenents, the first dated
16.8.1955 and the second dated 4.4.1963. Two ot her
agreenments were al so entered into between the

935

parties on 30.3.1963 and 18.9.1965 respectively for supply
of additional electricity. In 1966 the Kerala State
El ectricity Board pronul gated regul ati ons by which the Board
enpowered itself to prescribe higher tariffs for different
cl asses of consuners. These regulations were anmended in
1969. In exercise of powers thus assumed, the Board
purported to fix higher rates of tariffs to all extra high
tensi on consuners, including the said conpany. The rel evant
tariff was ~declared applicable to.all extra high tension
consuner s _notwi t hst andi ng anyt hi ng cont ai ned in t he
agreenment entered intowith the consuners either by the
CGovernment or by the Board. This purported unilatera
enhancenent was challenged by the conpany. This Court, in
substance, held that the agreenent dated 1.7.1941 nust be
deened, by virtue of’ Section 60 of the Act, to have been
nmade by the Board itself; that Section 49(3) enabled such
specially negotiated |loads as part of the statutorily
permtted schenme; that since the special stipulations in the
agreement were nade in exertion of the statutory power under
Section 49(3), they could not, during the subsistence of the
agreenment, be varied unilaterally by exertion of ' another
statutory power under the same Statute. It was observed:

"Now, fixation of ~special tariffs can be
unil ateral act on the part of the Board, but nore
often than not, it would be the result of
negoti ati on between the Board and the consuner and
hence a matter of agreenent between ‘them It
woul d, therefore, seemclear that the Board can
in exercise of the power —conferred under sub-
section (3) of Section 49, enter into an agreenent
with a consuner stipulating for a special tariff
for supply of electricity for a specific period of
time. Such a stipulation would amount to fixing of
special tariff and it would clearly bein exercise
of the power to fix special tariff granted under
sub-section (3) of Section 49."

"To put it differently, where a stipulation
in a contract is entered into by a public
authority in exercise of a statutory power, then
even though such stipulation fetters subsequent
exercise of the same statutory power or  future
exerci se of another statutory power, it would be
valid and the exercise of such statutory power
woul d protanto stand restricted. That would foll ow
on the principle of harnoni ous construction.”

“I'f the statutory power is to have any
nmeani ng and

936
content, the stipulation made in exercise of the
statutory power nust be valid and binding and it
woul d, as pointed out by Pennycuick V.C., in
Dowsty Boulton v. Wlverhanption Corporation
"exclude the exercise of other statutory powers in
respect of the same subject matter’."
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Shri Sanghi relies upon the analogy of this case to
support the appellant’s claim that here also the agreenent
Ext. P-1 has a simlar status.

Section 49(1) and (2) of the Act delegates to the State
Electricity Board the powers of subordinate |legislation to
frame uniform tariffs, setting out the factors and criteria
to be taken into account in fixing such uniformtariffs.
Section 79(j) enables the Board to frane and promulgate
regul ations touching the matters envisaged by Section 49(1)
and (2). Sub-section (3) of Section 49 enables the Board to
fix different rates of tariffs having regard to the specia
ci rcunmst ances and particularities of individual cases.
Section 49(4), however . mandat es that the Board, in
exercising its discretion under Sub-section (3), shall not
show undue preference to any person. Section 59 says that
the Board shall so carry on its operations as not to incur a
| oss.

6. Enunerating the considerations which according to
him detract fromthe acceptability of the claimthat the
agreement in this case qualifies for recognition as one
referable to the statutory power under Section 49(3) of the
Act, Shri Potti said that first, the agreenent cannot be
deened to be one entered into by the Board under Section
60(1) because it does not satisfy the essential requirenent
of having been entered into by the State Governnent; that
secondly, the Board had not done anything with reference to
the agreement which could attract Section 60 to it; and,
accordi ngly, though 'the obligations of the State Governnent
becane the obligations of the Board, the agreement itself
did not qualify for recognition under Section 60 of the Act;
that, thirdly there was no fixity of tenure with reference
to and in the context of which alone any ~immnity from
unil ateral -alteration under Section 49(1)  and (2) could be
conceived and neasured, and that, fourthly the agreement
havi ng been anterior to the commencenment of the 'Act’
itself, it could not be held to have been entered into for
"purposes of the Act" within the neaning of Section 60.

The point that Shri Potti particularly enphasi sed was
that the elenent of recognition of the agreement under and
for purposes of Section 60(1)-which in the case of the
I ndi an Al um ni um Conpany
937
consisted in the Board, after the comencenent of the Act,
having treated and adopted the agreenment by conscious overt
acts which conprised of the subsequent nodifications of its
terns,- were lacking in the present case. The additiona
agreement dated 10.5.1965 in the present case was for an
i ndependent purpose and that the action of the Board in
entering into this agreenent did not constitute any / such
act, in relation to the original agreenment, as /would
constitute a conscious adoption by the Board of the origina
agreement, so as to attract Section 60(1).

7. On a consideration of the matter, we are of the view
that it is unnecessary to examne the nmerits of these
contentions as we think that the point could be decided with
reference to an aspect which goes to the root of the matter.
That is, whether the agreenment, even if attracts Section
60(1), qualifies itself to be recognised as one under
Section 49(3). W may here notice sone provisions of the
agreement (Exhibit P-1):

Clause 1 stipul ates:

(1) The Governnent shall furnish to the
Consuner and the Consuner shall take from the
CGovernment all the energy required by the Consumer
for operating and lighting the Consumer Fertilizer
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Factory located at Eloor, Alwaye upto a tota
amount of 4000 K W
Cl ause 12 provides:

12. The consuner shall not be at |Iliberty,
save with the consent of the Electrical Engineer
to Government to determine this agreenent before
the expiration of twelve calendar nonths fromthe
date of comencenent of supply. The consuner may
determne this agreenent after any tine after the
said period on giving the Electrical Engi neer one
clear month’s notice in witing. If within twelve
nont hs fromthe date of conmencement of supply the
consuner shoul d w thout giving previous intimation
in witing to the El ectri cal Engi neer to
Governnent cease ‘to consume energy under the
agreenment _continuously for three nonths, his
agreement shall be determ ned.

There is, in the agreement, no specific stipulation as
to the duration, orterm of the agreenment. The appellant is
enabl ed after expira-
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tion of 12 cal endar nonths fromthe date of commencenent, to
termnate it by notice in witing. Shri Potti’s contention
is that the wessential quality of the agreement which
qualifies for recognition and protection.as one nmde in
exercise of the Board's power under Section 49(3) is its
di stinctiveness as. to the period of  operation; that the
protection and imunity from unilateral increase of tariff
can only be with reference to the period of the agreenent
and that without reference to any period the idea of such
protection would be unneaning and inconceivable;, as the
benefit of Section 49(3) is to enure during the period
respecting which there is a commtnent on the part of the
Board to supply electrical energy at a fixed rate.

8. Shri Sanghi, however, submtted, that it was not the
specificity of the period of operation of the agreenment, but
its very existence that brings it wthin the protective
unbrella of Section 49(3). Learned counsel said'that what
keeps an agreenent outside Sec. 49(3) was the existence in
of specific stipulation in it enabling such wunilatera
increases of the rates. Shri Sanghi submitted that the
period factor was not the decisive criterion, but the very
exi stence of a special agreenent, however precarious its
tenure, that excludes the power under Section 49(1) of the
Act. According to Shri Sanghi even an agreenent which i's not
in terms bound for a fixed period and which is termnminable by
either side by notice, is eligible for recognition as one
under Section 49(3) and that till the Board puts an end to
the agreement in a nanner provided by the agreenent, the
agreenment qualifies itself for such protection under Section
49(3).

9. If an agreenent, entered into by the Board does not
contain any stipulation as to the specific period for which
a particular rate should apply or, after so providing, also
contains a specific stipulation that the rates agreed upon
under it could unilaterally, be altered at the instance of
the Board, then it becones nerely acadeni c whet her such an
agreement does not qualify itself to be considered as one
entered into by the Board in exercise of its statutory power
under Sec. 49(3) or even if so qualified, yet, it does not
have the effect of excluding the exertion of the other
statutory powers under Sec. 49(1). The real question is
whether a wunilateral increase could be effected or not. In
such a case, from the point of view of practica
consequences, it is immterial whether the inportance of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 11 of 15

absence of the period-factor lies in taking the agreenent
out of Sec. 49(3) or whether, being within 49(3), yet it
does not exclude the exercise of the statutory power under
Sec. 49(1). It has been held that the Board’ s power to enter
into an agreement fixing a special tariff for a ’'specified
period is relatable to
939
Sec. 49(3), or conversely, one of the tests whether an
agreenment is entered into in exercise of the power under
Sec. 49(3) is that such agreenment has the effect of
excluding the other statutory power under Sec. 49(1). The
mai n consideration for protection fromunilateral increase
under Sec. 49(1) is the "period-factor’ in an agreenent. In
the I ndian Al um nium Conpany’s case, it was observed:
. It woul'd, therefore, seem clear that the
Board can, ~in exercise of the power conferred
under sub-section (3) of Sec. 49, enter into an
agreement with a consumer stipulating for a
special tariff for supply of electricity for a
specific period of tine. Such a stipulation would
amount to fixing of ~special tariff and it would
clearly be in exercise of the power to fix specia
tariff granted under sub-section (3) of sec. 49
. The power to enter /into an agreenent
fixing a special tariff for supply of electricity
for a specified period of  time is, therefore,
relatable to sub-section (3) of sec. 49 and such
an agreement entered into by the Board would be in
exercise of the power wunder that sub-section

(enphasi s suppli ed)
. To hold that the Board could unilaterally
revise t he char ges not wi't hst andi ng t hese
stipul ations, would negate the exi stence of
statutory power in the Board under words, the
Board had no power to ent er into such
stipulations. That would negate the exi'stence of
statutory power in the Board under sub-section (3)
of Section 49 to fix the charges for a specified
period of tinme which would be contrary to the
pl ai n meani ng and i ntendment of the section.”
(enphasi s suppl i ed)

The above excerpts woul d suggest that a contract which
does not have, and provide for an obligation to supply
electricity at a specific rate for a specific period and
does not, therefore, have the effect of excluding Section
49(1) cannot be said to fall under Section 49(3). If by an
unilateral, volitional act on the part of the Board the
assurance of a fixed-rate to the consuner coul d be denuded,
that circumstance, in itself, would be such as to detract
fromthe agreement being considered as one entered into in
exerci se of power under Section 49(3). The inportance of the
peri od-factor was again referred to in Delhi Cloth & Genera
MIlls Co. Ltd. v. Rajasthan State Electricity Board,

940

[1986] AIR SC 1126. It was observed:
P In the Indian Al uninium Conpany’s case,
the Court speaking through Bhagwati, J. held that
agreements for supply of electricity to the
consunmers for a specified period at a specia
tariff are the result of negotiations between the
Board and the consuners and hence a matter of
agreement between them Such agreenents for the
supply of electricity to the consumers nust
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therefore be regarded as having been entered into
by the Board in exercise of the statutory powers
conferred under Sec. 49(3) and thus there could be
no question of such stipulation being void as
fettering the exercise of the statutory powers of
the Board under sec. 49(1)....... "

The agreenent in this case was precarious in regard to
the period of its operation and was susceptible to
termnation at the wvolition of the Board. It cannot,
therefore, be construed as one which was intended to give a
statutory protection for the tariff by neans of a specia
agreement by the exercise of the statutory power of the
Board under Section 49(3).

10. shri Sanghi, however, contended that as |ong as the
agreenment did subsist and was not terminated, a unilatera
change was inpernmissible. To this, two answers could be
posited. First 1is, as already held, that if thereis no
statutory-protection and immunity fromunilateral change in
vi ew of the precariousness of the tenure and its
susceptibility to defeasance at the nere volition of the
Board, the act did not furnish it with the status of one
under Section 49(3). The second, is that at all events, even
if the agreement was one under Section 49(3), the giving of
30 days noti ce-t hough i ssued in compliance with the
requirenment of the regulation-puts an end to the agreenent.
Looked at from either angle, the enhancenent is not rendered
infirm

11. Shri Sanghi referred to certain observations of
Lord Denning MR in  Staffordshire Area Health Authority v.
South Staffordshire Water Wirks - Co., [1978] 3 Al Engl and
Reports 769. In that case a water-conpany  and the
authorities of a hospital entered into agreenent in the year
1929 whereby the hospital was to receive 5,000 gallons of
water every day free and all the-additional water required
at 7d. for 1000 ogallons "at all times hereafter’. |In 1975,
the water-conpany gave a six nonths notice to the hospita
intending to term nate the 1929
941
agreenment. The hospital contested the right of the conpany
to ternminate the agreenment, relying upon the ‘at all tinmes
hereafter’ clause. The trial court upheld the ~-hospital’s
claimand held that the conpany could not resile fromthe
contract. But the Court of Appeal held that having regard to
the fall in the value of nobney since the agreenent was nade,
ci rcunst ances had arisen which the parties had not foreseen
and that the agreenent was not intended to hold good in the
altered state of circunmstances. The agreenment was held
term nable with reasonable notice. This case holds out its
own features of interest for the schoolnen. In a |long term
contract of indefinite duration it is not unusual to find
provisions for cancellation with reasonable notice and for
paynment of conpensation in the event of termination. It is
al so not wunusual to infer, under certain circunstances,
termnability by notice even in the absence of an express
provision in that behalf, upon a construction of the
contract. In the case cited by Shri Sanghi, Lord Denning
i nvoked the doctrine of frustration. Learned authors in
Cheshire and Fifoot’'s Law of Contract, 10th Edition, cal
that case ‘a difficult case’ and that the |earned Judge
Master of Rolls ‘reached an interesting and controversia
decision’. A contract which contains no express provision
for its termination may well be ternminated by reasonable
notice by one or the other party depending upon the
inmplication of a term or upon a true construction of the
agreement. That principle has no application to the present
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case.
Accordingly, on contentions a (i) and (ii) we hold that
Exhibit P-1 did not qualify to be recognised and protected
under Section 49(3) of the Act.
12. Re: Contention (b):
Appel | ant rai sed the contention of a hostil e
di scrimnation before the Division Bench in appeal. In the
course of the additional grounds raised on 31.5.1971 the
appel | ant averred:
"I respectfully submit that the 1st respondent
being conmitted to supply Indian Al um ni um Conpany
Limted quantities of electrical energy of 16,000
KW at the rate of Rs.100-105 per KW for a period
upto 1995 and having further agreed to supply
el ectrical energy to the said conpany at the rate
of Rs.130 KW for a period upto 50 years as from
1st April, 1965, hasin enhancing the tariff rate
for supply of electrical energy to the appellant
as per Ext. P-2 to Rs.200 per KVA per year clearly
viol ated section 49 of
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the Act. The 1st respondent, as for as | am
awar e, had not increased tariff rates in the case
of other ~extra high tension consunmers simlarly
pl aced as the appellants who are referred to in
paragraph 11 of the counter-affidavit of the 1st
respondent in July, 1968, by virtue of its powers
under Ext. P-3 by notification |like Ext. P-2 .....
The effect of Ext. P-2-order is that extra high
tensi on consuners who-are sinlarly placed as the
appel | ant, have been gi ven undue preference as
conpared to the appellant in that, while the
tariff applicable to the appellant was increased
as per Ext. P-2, there was no simlar upward
revision in the case of the other extra high
tensi on consuners who are referred to in paragraph
11 of the counter-affidavit of the 1st respo
ndent . "

Again, in the reply affidavit dated 16.3.1973 the
appel | ant sai d:

"6. Wth respect to the avernent in paragraph 3,1
submt that the petitioner has been discrimnated.
Not only Indian Al um nium Conpany Ltd., but also
conpanies |ike Travancore Cochin Chem cals Ltd.,
Prem er Tyres Ltd., Cominco Binani Zinc Limted,
Travancore Rayons Limited etc., ‘have been given
the benefit of the contractual rates and the
existing contracts wth those conpanies have not
been superseded till 1.1.1970 when uniformrate is
prescribed for all. The avernent that t he
appel | ant conpany and the I|ndian Al uni ni um Conpany
Limted are not sinmlarly situated is made without
any basis, for at any rate, for the purpose of
Article 14, it cannot be denied that they -are
conpar abl e concerns. ™"

Shri Sanghi contended that while the appellant was
subjected to a steep revision in the tariffs other simlarly
ci rcunst anced high tension consuners were |eft unaffected.
Learned counsel also contended that under Regulation 6 of
Ext. P-3 one of the «classifications was "Hi gh tension
consuners” which included the appellant, and that any
further sub-classification purported by the Board between
"high tension consumers” and "extra high tension consuners"”
to support a further classification, not contenplated by the
Regul ation itself was inperm ssible. Shri Sanghi relied upon




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 14 of 15

the case of Messrs Indian Metal & Ferro Alloys Ltd. v. State
of Orissa, AIR 1987 SC 1727 where a further purported
classification in the matter of the benefit of clubbing of
the allotments of electricity based on considerations which
wer e not
943
recogni sed for purposes of the statutory classification of
the consuners was held inpermissible. In that case anpbngst
simlarly circunmstanced consuners who fell under the sane
classification of power intensive units, a further
classification for the denial of the benefit of clubbing on
the ground that the particular consumer, being an export
oriented unit had failed to furnish the required export
performance, was held inpermssible. This Court held:
[P Wien all other power intensive units
terned as “domestic units’ are being allowed the
benefit of clubbing,~ it would not be legally
proper-to deny the sane facility to an industry
classified as ‘power intensive unit’ nerely on the
ground that being an export oriented unit, it has
failed to fulfil the conditions pre-requisite for
al l ocation of ~additional power. Such differentia
tr eat nent woul-d anmount to arbitrary
di scrimnation, violative of Article 14 of the
Constitutionand it cannot be permtted ..........
So long as the benefit of clubbing is allowed to
donestic power intensive  units, such benefit
cannot be 'denied to an export oriented unit which
has not been all ocated any additional power on the
basis of its export performance.

In the present case, the Board whil e denying that there
was any hostile discrimnation, averred that no sinilarly
situate consuner had been left out ~of the tariff revision
and only cases where the Board, owing to the subsistence of
the agreements protected under Sec. 49(3) was under a 'l ega
inhibition from making an wunilateral enhancenent, had been
left-out. In addition, the Board set out two other criteria
whi ch, according to it, placed the appellant in a‘different
cl ass distinguishing the case of the Indian Aum ni'um Co.
with which appellant pleaded sinilarity. These, as set out
inthe counter-affidavit dated 5.3.1973 filed before the
Di vi si on Bench, are:

(i) that the appellant was not a ‘power intensive’

i ndustry operating at very high | oad factor
whereas the | ndian Al um nium Conpany is a ‘power

i ntensive industry’ operating at a very high | oad-
factor which required themto be classified
differently. The two consumers were not on the
sanme footing in the matter of consunption and the
purpose for which the energy was supplied.

(ii) that considerations |like the power-factor were

taken into
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account in fixing the tariff. So far as the lndian
Al um ni um Conpany i s concerned the power factor
was 0.9 and they were bound to maintain that rate
whereas the appel |l ant-conpany was required to
mai ntain the sane at 0.85 as per the agreenent and
it could go down to 0.80 which was advant ageous to
the appel | ant - conpany.

On a consideration of the matter, it appears to us that
the charge of discrimnation against the respondent-Board
cannot be said to be established. Indeed in the present
case, the appellant has not laid a proper foundation for
exam nation of a case of discrimnation under Article 14.
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The al | egations of discrimnation nust be specific. (See AIR
1986 SC 1466 para 12-State of Mharashtra and Anr. v.
Basantilal Mhanlal Khetan and Ors.) It is also trite that
action of CGovernnental authorities nust be presuned to be
reasonable and in public interest. It is for the person
assailing it to plead and prove the contrary. (See Kasturi
Lal Lakshm Reddy v. State of J & K, [1980] 3 SCR 1338 at
1357). But here allegations are in general ternms. Even so,
the respondent-board has nmade categorical statenment that in
all those cases referred to in para 6 of the appellant’s
reply affidavit, tariff had been increased except where the
consumer had the protection of an agreement under Sec. 49(3)
whi ch prevented an unil ateral increase.

That apart the circunmstance that respondent Board was
rendered, by virtue of the subsistence of an agreenent under
Sec. 49(3), powerless to make an wunilateral increase, can
forma wvalid ground for differential treatnent as between
cases covered by Section 49(3) on the one hand and those in
which the Board was conpetent-and was at |iberty to give
effect to the increase, onthe other. In Bisra Stone Line
Co. v. Oissa State Electricity Board, [1976] 2 SCR 307 at
314, this Court, in simlar context, held:

PR A plea of discrimnation which is
avai |l abl e 'when -~ Article 14 is in free play is not
at par wth'the interdict of ‘undue favour’ under
section 49 / of the Act. Apart fromthis, when | aw
nmakes it abligatory for certain special agreenments

to continue in full force during ‘their currency
stultifying the power of  the Board to revise the
rates during t he peri od, no ground of

di scrimnation can be nade out on the score of
exenpting such industries as are goverened by
speci al agreenents."
945
Accordingly, contention (b) alsofails.
In the result, for the foregoing reasons, this appea
fails and is dismssed, but without an order as to costs.
N. V. K. Appeal dism ssed.
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