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This appeal by Original Accused Nos. 9 and 11 arises
out of the judgnment and order passed by the Andhra Pradesh
H gh Court in Crimnal Appeal No. 756 of 1981 confirming the
order of conviction and sentence passed by the Court of the
Sessi ons Judge, Cuddapah in Sessions Case No. 45 of 1980.

On 8.9.1979 at about 4.30 P.M Sivaram Reddi alias
Si vanna of Village Kondapuram along with his uncl'e Bodella
Yel l areddi (P.W1) and his grandson Jayachandra Reddy
(P.W?2) had gone to his |line garden for watering line trees.
At about sunset tine they started returning and when they
had come near the bus stand, Accused No.1 along with other
11 accused assaulted Sivanna with hunting sickles, daggers,
spears and hatchets, because of the ennity between the party
of Sivanna and the party of Accused No.1l. Sivanna died on
the spot. Jayachandra Reddy remai ned near the dead body and
Yel |l areddy (P.W1) went to the police station. He gave a
conplaint (Exh. P-1) in witing and on that basis an of fence
was registered. Al the 12 accused were chargesheeted by the
police and they cane to be tried in the Court of Sessions,
Cuddapah for the offences puni shabl e under Sections 148, 302
read with 149 |1.P.C. and in the alternative, for the
of f ences puni shable wunder Section 302 read with Section 34
|.P.C. During the pendency of the trial Accused No.2 died
and the trial proceeded against the remaining 11 accused.

In order to prove its case the prosecution nminly
relied upon the evidence of three eye-w tnesses, nanely,
P.W1 Bodella Yellareddy, P.W2 Jayachandra Reddy and P. W3
Shai k Bashu. The |learned Sessions Judge believed the
presence of the three eye-witnesses near the scene of
of fence and held that their evidence deserved to be believed
"to the extent of their seeing the attack against the
deceased with deadly weapons 1like spears, hatchets and
hunting sickles." However, in view of the corrections nade
in the names of Accused Nos.5 and 7 in the witten conpl ai nt
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(Exh. P-1) the |earned Sessions Judge doubted their
participation in the offence and acquitted them giving
benefit of doubt. As it was found that Accused Nos. 3 and 12
were of a different village and had no notive to participate
inthe attack they were also given benefit of doubt. The
| earned Sessions Judge convicted the rest of the accused
that is Accused Nos.1,4,6 and 8 to 11 under Sections 148 and
302 read with 149 |.P.C. and sentenced them to undergo
i mprisonnent for life. Al those 7 accused chall enged their
conviction by filing an appeal in the H gh Court. During the
pendency of the appeal Accused No.1 died. The Hi gh Court did
not agree wth the finding recorded by the trial court that
there were interpolations in the witten conplaint (Exh. P-
1) and held that Accused Nos.5 and 7 were wongly acquitted.
The Hi gh Court also rejected the contention raised on behalf
of the defence that there was delay in |lodging the first
i nformati on report and that it was recor ded after
del i beration and consultations. The Hi gh Court believed that
PW1, P.W2 and P.W3 were the eye-witnesses to the
i nci dent 'but observed that as they were interested w tnesses
their evidence was required to be scrutinized with care and
caution. After carefully scrutinizing their evidence the
Hi gh Court held that it ~did not suffer from nateria
di screpancies or variations as contended by the defence. As
regards Accused Nos.4,6,8 and 10 who according to the eye-
wi t nesses had given spear blows to the deceased the High
Court held that the evidence of the eye-witnesses was not
consistent with respect to the part played by them and al so
with the nmedical evidence and, therefore, they deserved to
be given benefit of doubt. Believing the presence of the
ot her accused except Accused Nos. 4,5,8 and 10,  the High
Court held that even though the acquittal of the acquitted
accused could not be set aside in absence of an acquitta
appeal against them the conviction of Accused Nos. 9 and 11
under section 302 read w th Section 149 could be upheld.
Thus, the conviction of the appellants and the sentences
awarded to themwere confirmed by the H gh Court and to that
extent the appeal was dism ssed.

The | earned counsel for the appellant raised four
contentions before us. His first —contention was that
admttedly, there was enmty between the party of the
deceased and the party of the accused and as the three eye -
wi t nesses belonged to the party of the deceased their
evi dence should not have been accepted w thout independent
corroboration. The second contention was that correction of
nanes of Accused Nos. 5,7 and 11 in the witten conpl aint
(Exh.P-1) clearly indicates that there were deliberations
after the complaint was given to the police and those
accused have been falsely inplicated subsequently. The next
contention was that in their evidence the eye-w tnesses had
i mproved upon their versions before the police and-in order
to bring their testinony in conformty wth the nedica
evidence they had stated before the court that blows with
hatchets were also given to the deceased. It was lastly
contended that Accused Nos. 5 and 7 were acquitted by the
trial court and Accused Nos. 4,6,8 and 10 having been
acquitted by the Hi gh Court the conviction of the appellants
under Section 148 and Section 302 read with Section 149
could not have been wupheld by the High Court. It was al so
submitted that even though the Hi gh Court has reversed the
finding with respect to the involvenent of Accused Nos. 5
and 7, in viewof their acquittal, the acts alleged to have
been committed by them cannot be taken into consideration
either for inferring the comon object of the unlawfu
assenbly or for holding the appellants vicariously liable.
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The fact that there was enmty between the two factions
was hot in dispute and both the courts below have
appreci ated the evidence of the eye-wi tnesses bearing that
aspect in mnd. The High Court has rightly observed that
they being interested witnesses their evidence was required
to be scrutinized with care and caution. The subm ssion of
the | earned counsel that their evidence could not have been
relied upon in absence of independent corroboration cannot
be accepted as there is no such requirenment of |law. Even
after close scrutiny both the courts thought it fit to rely
upon their evidence and it cannot be said that they
conmitted any eeror in doing so.

There is no substance in the second contention also.
The corrections which we find in the conplaint are wth
respect to the nanes of Accused Nos.5 and 7 and the name of
the father of Accused No.11. Initially, the nane of Accused
No.5 was nentioned as Nagireddi’s son but it was corrected
to read Nagireddi’s son Obul a Reddy. Accused No.7’ s name was
witten as Chinna Narayana Reddy but it was corrected to
read as Chinna Venkat a- Narayanar eddi.. The nane of the father
of Accused No: 11l was witten as Bali Reddi but it was
corrected and Cbul a Reddi was witten.

P.W1 has explained that when the conplaint was read
over to himhe realised that he had not given the nanes of
Accused Nos. 5,7 and the nane of the father of Accused No. 11
correctly. Initially he had described Accused No.5 as
Nagi reddi’s son and |ater he becane nobre exact by stating
his name as Bodel a Nagireddi’s son Obul Reddy. He corrected
the name of Accused No.7 from Bodela Subbarayudu's son
Chi nna Narayana Reddy to Bodela Subbarayudu’s son Chinna
Venkat a Narayana Reddy. He had wongly nentioned father’'s
nane of Accused No.1l1l as Kabugota Bali Reddi. As his
father’'s correct nanme is Obula Reddi he struck off Bal
Reddi and wote Obula Reddi. These corrections cannot be
regarded as inprovenents suggestive of deliberations and
fal se involvenent. The incident in this case had taken pl ace
at about 6.30 P.M The offence was registered at 7.00 P.M
on the basis of the witten conplaint given by P.W1. W
find from the first information report that the distance
between the place where the offence took place and-- the
police station was half a kiloneter.  Thus; within a very
short time the witten conplaint was prepared by P. W1 and
handed over to the officer incharge of the KondapuramPolice
Station and imediately thereafter on the basis of the said
conplaint the first information report was prepared. Neither
the time interval nor the nature of corrections -indicate
that the corrections were made with a view to falsely
i mplicate Accused Nos.5,7 and 11. So far as Accused No.11 is
concerned it was not even suggested that there was any ot her
person in Village Miuthucunarri by name "Sanbasiva Reddy son
of Kabugota Balireddy". Therefore, no inference  can be
drawmn’ from the said corrections that they were nade nmal a
fide with a viewto falsely involve those accused.

It was next contended that the eye-w tnesses P. W1 and
P.W?2 have deliberately nmade a naterial inprovenment in their
evi dence as regards the weapons carried by Accused Nos.5 and
11 so as to bring their evidence in line with the nmedica
evi dence and, therefore, their evidence shoul d not have been
bel i eved without independent corroboration at least wth
respect to Accused Nos.5 and 11. In his witten conpl aint
P.W1 had stated that the accused had assaulted Sivanna with
sickles, spears and axes. In the inquest report (Exh.P5) it
was nmentioned that the deceased died due to injuries caused
to him with hunting sickles, daggers and spears. But in his
evidence P.W1 stated that the injuries to the deceased were
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caused with hunting sickles, daggers, hatchets and spears.
In his cross-examnation he admitted that he had not
referred to hatchets in his conplaint and that he knows the
di fference between an axe and a hatchet. Thus there is a
di screpancy between his evidence and what he stated before
the police as regards the weapons with which Accused Nos.5
and 11 had caused injuries to the deceased. However, it
woul d not be proper to infer therefromthat the w tness was
deliberately raking an inprovenment with a viewto bring his
evidence in line with the medical evidence. P.W1 was the
first witness to be examined in the case and there was
nothing either in the post mortem notes or in any other
material on record to showthat the injuries found on the
deceased coul d not have been caused by an axe. Therefore, it
cannot be stated that ~he was deliberately changing the
weapons carried by Accused Nos.5 and 11 with a view to make
his evidence consistent-with the nmedical evidence. Doctor
who performed the post nortem exam nation was exam ned two
days after the evidence of P.W1 and P.W2 was recorded. A
guestion was put to himin his cross-examnation that if the
victimwas lying on the ground imobile and if a bl ow was
gi ven whether any of the injuries noticed on the deceased
coul d have been caused by such a blow. The doctor replied in
the negative. It was not positively put to the doctor that
none of the injuries “noticed on the person of the deceased
was possible by a hatchet blow It was also not put to him
that none of the ' injuries noticed by him could have been
caused by an axe. We, therefore, do not find any
i nconsi stency between  the medi cal evidence and the evidence
of P.W1l. A hatchet is not very different froman axe, the
difference being in size only. Therefore, the discrepancy
appearing in the evidence of P.W1 is not of such a nature
as would create any doubt regarding participation in the
attack by Accused Nos.5 and 11. Challenge to the evidence of
P.W2 on the sane ground is really m-sconceived. An attenpt
was made by the defence in the cross-exam nation of this
witness to establish that before the police he 'had not
stated that Accused Nos.5 and 11 had hatchets. ~“he denied
that suggestion and naintained that he had so stated before
the police. P.W9, the investigating officer, in his cross-
exam nation stated that such a statenent was made by the
witness before him Thus there was no inconsistency at al
between his earlier version and the version before the
court. P.W3 stated generally that the accused had assaulted
the deceased with hunting sickles, spears, hatchets and
daggers. His evidence as regards the weapon carried by
Accused No.5 is in consistent with the evidence of other two
eye-w tnesses i nasmuch as he stated that Accused No.5 had a
spear at that tinme. This witness had seen the assault froma
little distance and, therefore, he appears to have committed
a mstake while describing the weapon carried by  Accused
No.5. As the assault was sudden and it had taken place at
the sunset tinme much inportance cannot be given to  such
di screpancies and it would not be proper to reject -the
evi dence of the eye-wi tnesses because of such di screpancies.

Lastly, it was contended by the |earned counsel
relying upon the decisions of this Court in Krishna Govind
Patil vs. State of Maarashtra 1964 (1) SCR 678 and Mi na
Singh vs. State of Rajasthan 1976 (3) SCR 651, that as the
Accused Nos.5 and 7 were acquitted by the trial court and
Accused Nos.4,6,8 and 10 cane to be acquitted by the Hi gh
Court, the appellants could not have been convicted under
Section 302 read with Section 149 |.P.C

In Krishna Govind Patil’s case (supra) it has been held
that where nore than one person are charged with substantive
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offence read with Section 34 and if others are acquitted
conviction of one wunder substantive offence read wth
Section 34 cannot be sustained because before a court could
convict a person under Section 302 read with Section 34, it
should cone to a definite conclusion that the said person
had a prior concert with one or nore other persons, naned or
unnarmed, for committing the said offence. Wen the other
accused were acquitted either on the ground that the
evi dence was not acceptable or by giving benefit of doubt to
them the result in law wuld be the sanme; it would mean
that they did not take part in the offence. If they did not
act conjointly wth the remaining accused, the remaining
accused could not have ‘acted conjointly with them In the
absence of any evidence to indicate that the persons ot her
than the remmaining accused participated in the offence, his
convi ction under Section 302 read with Section 34 cannot be
sust ai ned.

Inthe case of Maina Singh vs. State of Rajasthan 1976
"(3) SCR 651 this Court has. held that it is not pernissible
to invoke Section 149 or Section 34 |.P.C. in a case where
the accused is charged with comm ssion of an offence only
with named persons as co-accused and others have been
acquitted. It was submitted that when other accused are
acquitted by giving thembenefit of doubt then the remaining
accused can be convicted only for his own act and not for
the acts conmitted by others.

Both these cases were considered by this Court in
Brathi alias Sukhdev Singh vs. State of Punjab 1991 (1) SCC
519 and distinguished on the ground that "in none of them
the appellate court is  shown to have disagreed wth the
trial court’s conclusion on facts, and the appellate court
has proceeded on the footing that the order of acquitta
recorded is correct."

This Court after referring to its earlier decisions in
Marachal il Pakku vs. State of Madras AIR 1954 SC 648, Sunder
Singh vs. State of Punjab AIR 1962 SC 1211 and Har shadsi ngh
vs. State of Gujarat at 1976 (4) SCC 640 has held that
"before Sections 34, 149 or 120-B can be applied, 'the court
must find wth certainty that there were at least two
persons sharing the common intention or five persons sharing
the common obj ect or two persons entering into an-agreenent.
The principle of vicarious liability does —not depend upon
the necessity to convict a requisite nunber of persons; it
depends upon proof of facts beyond reasonable doubt which
makes such a principle applicable." This Court has also held
that "in the matter of appreciation of the evidence the
powers of the appellate court are as wide as that of the
trial court. It has full power to review the whole evidence
and all rel evant circunstances to arrive at its own
concl usi on about the guilt or innocence of the accused. Wen
several persons are alleged to have cormitted an offence in
furtherance of the common intention and all except one are
acquitted, it is open to the appellate court to indirectly
or incidentally find out on a reappraisal of the evidence
that sone of the accused persons have been wongly
acquitted, although it could not interfere wth such
acquittal in the absence of an appeal by the State
CGovernment. The effect of such a finding is not tc reverse
order of acquittal into one of conviction or visit the
acquitted person wth crimnal liability. The finding is
relevant only in invoking against the convicted person his
constructive crimnality. Were the evidence exam ned by the
appel | ate court unm stakably proves that the appellant was
guilty under Section 34 having shared a comon intention
with the other accused who were acquitted and that the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 6

acquittal was bad, there is nothing to prevent the appellate
court from expressing that view and giving the finding and
determining the guilt of the appellant before it on the
basi s of that finding.

In this case, the Hi gh Court has recorded a categorica
finding, after reappreciating the evidence, that Accused
Nos. 5 and 7 were wongly acquitted by the | earned Sessions
Judge. Therefore, even after the acquittal of Accused
Nos. 4,6 8 and 10 the Hi gh Court was justified in proceeding
on the basis that there were nore than five persons out of
the naned accused who had participated in the assault on the
deceased and confirm ng the conviction o-f Accused Nos.9 and
11 Under Section 302 read with Section 149 |.P.C

As we do not find any substance in any of the
contentions raised on behalf of the appellants this appea
is dismissed. The appellants were ordered to be rel eased on
bail during the pendency of this appeal. Therefore, they are
ordered to surrender i nmedi ately to serve out the remnaining
sent ence.




