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ACT:

Constitution of ~1ndia 1950, Article 276(2), Governnent
of India Act 1935, © S. 142A(2), Central Provinces and Berar
Municipalities Act 1922, S. 66(1)(b) & Profession Tax
Limtation Act 1941, S 3 and Item4 ~of Schedul e-Boja and
Bal e Tax-Tax by municipality on ginning and pressing cotton-
Conti nuance of imposition in excess of ‘constitutiona
[imts-Validity of.

HEADNOTE

Pusad was part of District Akola, which was one of the
four Hyderabad Assigned Districts, popularly known as Berar
These districts not formng a part of British India, were
adm ni stered by the Governor-General -in-Council, who enacted
a law applicable in Berar, known as the Berar Minicipal Law,
1886

On January 22, 1924 the Governor-Ceneral-in-Counci
issued a notification the effect of which was that the Berar
Muni ci pal Law, 1886, was repealed and in its place the

Central Provinces Muni cipalities Act, 1922 was nade
applicable to Berar. Further, the taxes inposed under the
Berar Municipal |aw were deened to have been inposed under

the Central Provinces Municipalities Act, 1922.

On August 1, 1941, the C.P. and Berar Legislature
enacted the C. P. and Berar Act as a result of which, the
words "and Berar" were added after the words "Centra
Provinces" in the Central Provinces Minicipalities Act,
1922.

In the neanwhile, the Profession Tax Limitation Act,
1941 was enacted by the Domi ni on Legislature in pursuance
of the power given by the CGovernment of India Act, 1935, and
it cane into force on April 1, 1941. It provided that after
its commencenent, the Minicipalities would not inpose or
| evy taxes which exceeded Rs. 50/- per annum However, by
section 3 read with Item4 of the Schedule to the Act, any
tax levied by a Minicipality in respect of any profession,
trade, or calling inposed under section 66(1)(b) of the C.P
Municipalities Act, 1922 was exenpted from the aforesaid
cei ling.

The appellant Municipality which was constituted as a
Muni ci pal Committee under t he Centr al Provi nces
Muni ci palities Act 1922, inposed a tax wunder section
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66(1)(b) read wth section 67, sub-sections 5 and 7 of the
said Act on ginning and pressing cotton by a notification
dated January 9, 1932. The tax was known as Boja and Bal e
Tax. It issued a demand notice and a bill in respect of the
said tax to the respondent firmwho was doi ng the business
of ginning and pressing cotton within the limts of the
nmuni ci pality. The objections of the respondent having been
turned down, they approached the High Court in a Wit
Petition for a declaration that the Boja and Bale Tax
i nposed on themwas wultra vires and unconstitutional and
that the demand
8
noti ce be quashed. The H'gh Court allowed the wit petition
and quashed the demand notice on the ground that the tax was
in excess of the ceiling limt of Rs. 250/- per annum fixed
in Article 276 of the Constitution

In the appeal to this Court it was contended on behal f
of the ~appellant, relying on the decision of this Court in
Muni ci pal ‘Comrittee Akot v. Manilal Mnekji Pvt. Ltd. & Anr.
[1967] 2 SCR 100, that the Boja and Bale Tax havi ng been
i nposed under ~the C.P. Minicipalities Act, 1922, in 1932,
and there being no question of inporting any deening fiction
the demand for the tax was valid.

Al'l ow ng the appeal
N

HELD : 1. The /denmand notice in- question does not
contravene section 142A(2) of the Governnent of India Act,
1935, and Article 276(2) of the Constitution and is valid.
[15 A

2. In Municipal Commttee, Akot v. Manilal Mnekji Pvt.
Ltd. & Anr. [1967] 2 S.C. R 100, this Court held that the
word 'inmposed’ in Item 4 of the Schedule to the Profession
Tax Limtation Act, 1941, meant that the taxes which can be
continued to be levied should have been inposed before the
said Act cane into force. [14 D

3. If the tax in question had in fact been  inposed
under section 66(1) (b) of the Central Pr ovi nces
Muni cipalities Act, 1922, before the coming into force of
the 1941 Act, it would fall within the exenption of item4
read with section 3 of the Profession Tax Limitation Act,
1941 and the continuance of such an inposition in excess of
the constitutional limt, will be in consonance with the
proviso to section 142A(2) of the Government of |ndia Act,
1935, and also Article 276(2) of the Constitution. |14 E-F]

In the instant case, the tax was actually inposed under
section 66(1)(b) of the C. P. Minicipalities Act, 1922, in
1932, when this Act was applicable and in force in Berar by
virtue of the notification dated January 22, 1924 issued by
the Governor-General -in-Council. Even if section 3 and'item
4 of the 1941 Act were to be strictly construed, the
i mpugned tax wll squarely fall within the anbit - of the
exenption enacted in the aforesaid item4. [13 D

JUDGVMVENT:

ClVIL APPELLATE JURISDICTION : Civil Appeal No. 259 of
1970.

Appeal by Special Leave fromthe Judgnent and Order
dated 17-7-1968 of the Bonbay Hi gh Court (Nagpur Bench) in
Special Cvil Application No. 329/67.

. Phadke and Naunit Lal for the Appellant.
Rat napar khi for Respondent No. 1
Shroff for Respondent No. 2.
Saharya and V. B. Saharya for the Intervener.
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The Judgrment of the Court was delivered by

SARKARI A, J. This appeal by special leave is directed
against a judgnent, dated July 17, 1968, of the Bonbay Hi gh
Court (Nagpur Bench). It arises out of these facts:

The appellant herein, Minicipal Council, Pusad was
constituted as a Minicipal Committee under the Centra
Provinces Miunicipalities Act 1922. Thereafter, on January 9,
1932 the appellant with the sanction of the loca
governnment, inposed a tax known as Boja Tax & Bal e Tax under
section 66(1) (b) read with section 67, sub-sections (5) and
(7) of the C P. Municipalities Act on ginning and pressing
cotton. The rate fixed was Annas 2 for each Boja of 392 | bs.
and Annas 4 for each Bale of 392 | bs. The respondents M s.
Gokul das Dossa & Co. Ltd. were doing the business of ginning
and pressing cotton by nmechanical processes wthin the
limts of the said Mnicipality. In pursuance of the
aforesaid Notification of January 9, 1932 inposing the tax,
the appel 'ant ~ on Novenber 22, 1966 issued denand notice and
a bill forRs. 3,971.75 in respect of Boja and Bale Tax for
the year 1965-66 requiring the respondents to pay that
amount of tax. The respondents submitted objections to this
Demand on March 28, 1967. The objections were rejected by
the appellant on April 7, 1967.

Aggri eved, the respondents filed a wit petition on
April 9, 1967 in the High Court under Article 226 of the
constitution seeking a declaration that the Boja & Bale Tax
i mposed on themwas ultra vires and unconstitutional. They
prayed that the Bale and Demand Notice be quashed. They
further clainmed a wit of prohibition against the appell ant
prohibiting it fromrecovering the tax fromthe respondent
beyond the maxi mum laid down in Article 276 of the
Constitution.

The High Court by its order dated April 29, 1967
granted an interimstay of the recovery of the tax from
respondent no. 1. Thereafter, by its judgnent under appeal
the High Court allowed the wit  petition and quashed the
Demand Notice on the ground that the tax was in‘excess of
the ceiling limt of Rs. 250 per annumfixed in-Article 276
of the Constitution.

The High Court purporting to follow, what it says, "a
series of decisions" pronounced by that Court and the
Suprenme Court, has held that the demand by way of Bal e and
Boja tax in excess of the limts prescribed in Article 276
of the constitutionis illegal. It, therefore, quashed the
demand notice in question. Wen the H gh Court spoke of "a
series of decisions" of the Supreme Court, it had, perhaps,

in mnd tw decisions of this Court, nanely : Minicipa
Commi ttee, Akot 2-868SCl/ 79
10

v. Manilal Manekji Pvt. Ltd. & Anr.(1) and Ballabhdas
Mat hur adas Lakhani & Os. V. Muni ci pal Conmi ttee,
Mal kapur . (2)

M. M N Phadke, appearing for the appellant, submits
that on facts, the aforesaid two decisions of this Court are
clearly distinguishable. According to the counsel. properly
read, these decisions, support his contention that the
demand for the Boja and Bale Tax of the appellant is valid.
It is pointed out that the tax with which this Court was
concerned in Minicipal Committee, Akot’'s case (ibid) was a
tax levied under the old Minicipal Law, which was by virtue
of the notification of January 27, 1924 deened to be inposed
under the C. P. Mnicipalities Act, 1922; that it was on
this ground that this Court strictly construing Item4 of
the Schedule to the Professions Tax Limitation Act, 1941,
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held that only taxes inposed under the C. P. Minicipalities
Act, 1922 and not those which are deened to be inposed under
that Act by virtue of the deeming fiction, were saved by the
proviso to Article 142A(2) of the Government of |ndia Act,
1935, and the corresponding clause in Article 276 of the
Constitution. Stress has been laid on the fact that, in the
i nstant case, the tax was i nposed under the CP
Muni ci palities Act, 1922, in 1932, and there was no question
of inporting any deem ng fiction.

As against this, M. Ratnaparkhi subnmits that the
imposition in question was directly hit by the ratio of
Muni ci pal Committee Akot’s case (ibid). Further, it is
hal fheartedly submitted, for the first tine, that even under
the old law, the Muinicipal Committee could levy a tax on
professions to a maximumlinit of Rs. 500 per annum only.

Taki ng the | ast contention of M. Ratnaparkhi first, we
find no substancein the same. The C. P. Minicipalities Act
of 1922 does not fix any ceiling on the profession tax on
professions that nay be inposed by a Minicipality. W
therefore, have no hesitation in rejecting this contention

Bef ore proceeding further, it —is necessary to have an
i dea of the various provisions bearing on the point in
i ssue.

Pusad was a part of District Akola, which was one of
the four Hyderabad Assigned Districts, popularly known as
Berar. Those Districts were not a part of British India but
were administered by the Governor-Ceneral-in-Council under
the India (Foreign Jurisdiction) O.der-in-Council of 1904.
In exercise of those powers, the CGovernor-CGeneral-in-Counci
enacted a |aw applicable in Berar, known as Berar Minicipa
Law, 1886, which enabled the Minicipalities functioning
11
in Berar to inpose professional taxes. On-January 22, 1924,
t he Governor-CGeneral -in-Council issued a notification, which
so far as material for our purpose, ran thus:

"No. 58-1.-1n exercise of the powers conferred by
the Indian (Foreign Jurisdiction) Oder-in-Council

1902 and of all other powers enabling him in that

behal f, the Governor-CGeneral=-in-Council is pleased to

direct that the following further anmendnents shall be
made in the First Schedule to the Notification of the

CGovernment of India in the Foreign Departnent No. 8510-

|.B., dated the 3rd Novenber, 1913, applying certain

enactnments to Berar, nanely:-
After Entry No. 149, the following Entry shall be
i nserted nanel y: -
150. The Central Provinces Minicipalities Act,
1922 (Il of 1922) (1) in section 2:-
(a) for sub-section (1) the following shall be
substituted, nanely:-
"(1) The Berar Municipal Law, 1886, is_hereby
repeal ed. "
(b) In Sub-Section (2), for the word "Acts" the
word "Law' shall be substituted.™
The effect of this notification was that the Berar Minicipa
Law, 1886 was repeal ed and Central Provinces Minicipalities
Act, 1922 was made applicable to Berar; and further, the
taxes inposed under the Berar Minicipal Law were deemed to
have been inmposed or assessed under the Central Provinces
Muni ci palities Act.

Thereafter on January 9, 1932, a notification was
i ssued inposing the Boja and Bale Tax under section 66 (1)
(b) of the C P. Municipalities Act. 1922. The i npugned
demand notice was issued by virtue of this notification
This tax cane into force fromthe date of the publication of
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the notification in the Central Provinces.
Section 142A(2) of the Governnment of India Act, 1935
provi ded as under:

"142A (2).-The total anmpbunt payable in respect of
any one person to the province or to any one
Muni ci pality, district board, |ocal board, or other
| ocal authority in the Province by way of taxes on
prof essions, trades, callings and enploynents shal
not, after the thirty-first day of March

12
ni neteen hundred and thirty-nine, exceed fifty rupees
per annum
Provided that, if in the financial year ending

with that date there was in force in the case of any

Province or any such nunicipality, board or authority a

tax on professions, trades, callings or enploynents the

rate, or the maximum rate, of which exceeded fifty
rupees per _annum- the precedi ng provisions of this sub-
section shall,  unless for' the tinme being provision on
the " _contrary is mde by a law of the Dom nion

Legi sl ature, have effect in relation to that Province,

muni ci pality, board or authority as if for the

reference to fifty “rupees per annum there was
substituted a reference to that rate or maxi numrate

or such lower rate, if any (being a rate greater than
fifty rupees per annun), as may for the tinme being be
fixed by a | aw of the Doninion Legislature; and any | aw
of the Domnion Legislature made for  any of the
pur poses of this poviso may be nade either generally or
inrelation to any specific Provinces, municipalities,
boards or authorities."

In pursuance of the powers given by the Governnent of
India Act, 1935, the Domnion Legislature enacted the
Prof ession Tax Limtation Act, 1941 which cane into force on
April 1, 1941. This Act provided that after the comrencenent
of that Act, the Minicipalities would not inpose or |evy
taxes which exceeded Rs. 50/- per (annum However, by Section
3 of this Act, the taxes specified in the Schedul'e thereto
were exenpted fromthis ceiling. Item4 of the Schedule is
in these terns:

"The taxes on person exercising any profession or
carrying on any trade or calling withinthe limts of
the Municipalities, inposed under clause (b) of Section
1 or Section 66 of the C.P. Minicipalities Act, 1922."
On August 1, 1941, the C P. and Berar -Legislature

enacted Act 15 of 1941 called C. P. and Berar Act, as a
result of which, the words "and Berar" were added after the
words "Central Provinces" wherever occurring in the Centra
Provinces Miunicipalities Act, 1922.

A provision anal ogous to Section 142A (2) proviso'is to
be found in the proviso to Article 276 (2)- of the
Constitution, which reads as foll ows:

"Provi ded that i f in t he fi nanci al year
i medi ately preceding the conmencenent of this
Constitution there was in force in the case of -any
State or any such nunicipality, board or

13

authority a tax on professions, trades, <callings or
enpl oyments the rate, or the maximum rate, of which
exceeded two hundred and fifty rupees per annum such
tax may continue to be levied until provision to the
contrary is mmde by Parlianent by law, and any | aw so
made by Parliament may be either generally or in
relation to any specified States, nunicipalities boards
or authorities."
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It will be seen fromthe above conspectus, that in
order to qualify for the exenption wunder item 4 in the
Schedule to the Profession Tax Limtation Act, 1941 (1941
Act, for short) fromthe limtation inposed by Section 2 of
that Act, the tax in question nust have been inposed under
cl ause (b) of sub-Section (1) of Section 66 of the C P
Municipalities Act, 1922, before the 1941 Act passed by the
Dom nion Legislature by virtue of the power derived fromthe
enabling proviso to Section 142A (2) of the Governnent of
India Act, 1935, came into force. This condition has been
satisfied by the inmpugned tax. This tax was actually inposed
under section 66 (1) (b) of the said Act of 1922, in 1932,
when this Act was applicable and in force in Berar by virtue
of the notification dated January 22, 1924 issued by the
Governor- General -in-Council. Thus, even if Section 3 and
item4 of the 1941 Act were to be strictly construed, the
i mpugned tax wll squarely fall within the anmbit of the
exenption enacted in the aforesaid item4

Now, /| et ~ us notice the Municipal Commttee Akot’'s case
(ibid) which was presumably relied upon by the H gh Court.
It will “be presently seen that™ this decision if properly
read does not support the decision under appeal. In that
case, the inpugned tax was not actually inmposed by the
Muni ci pal Comrittee  after the comng into force of the 1941
Act, under the CP. Minicipalities Act of 1922, but was
i nposed under a notification No. 98, dated March 14, 1899.
The contention on behalf of the  appellant, Minicipa
Committee was that since this notification of 1899 woul d be
deenmed to be issued under the Central Provinces and Berar
Muni ci palities Act, 1922 (which only changed the name of the
C.P. Minicipalities Act of 1922), it ~wuld be a tax
"inposed’ under Section 66(1)(b) of the C.P. Minicipalities
Act of 1922, within the contenplation of item 4 of the
Schedul e to the 1941 Act. Sikri, J., speaking for the Court,
repelled this contention in these termns:

"I'n our opinion the H gh Court cane to the correct
conclusion. First, itemMNo. 4 is an exenption fromthe
[imtation inmposed by s. 2 of the Professions Tax
Limtation Act,

14

1941, and the exenption nust be  construed strictly.

Secondly, the effect of s. 3 and item4 of the Schedul e

is to continue the leviability of a tax and, in our

opinion, this itemnust be construed strictly like a

taxing statute. |If M. Gupta had been able to convince

us that the itemwuld be otiose if this interpretation
is put, there would be sonething to say in his favour

But the itemw |l not be otiose even if we do not treat

item4 as a case of msdescription but give the plain

neani ng that the Central Provinces Minicipalities Act,

1922, nmeans the Central Provinces Minicipalities Act,

1922, and not the Central Provinces and | Berar

Muni ci palities Act, 1922. Various taxes nust have been

i nposed by the Municipalities in the Central Provinces

by virtue of notifications issued under s. 66(1)(b) of

the Central Provinces Miunicipalities Act, 1922, and

they would fall within the anbit of item 4..... The
word "inmposed"..... in our view, neans that the taxes
which can continue to be levied should have been
i mposed in the past before the Profession Tax

Limtation Act, 1941, came into force. This is in
consonance with s. 142A(2) of the Governnment of I|ndia
Act, 1935."
The crucial words are those which have been underlined.
These words clearly lay down that if the tax in question
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had, in fact, been inposed under Section 66(1)(b) of the
Central Provinces Minicipalities Act, 1922, before the
conming into force of the 1941 Act, it would fall within the
exenption of item4 read with Section 3 of the Professions
Tax Limtation Act, 1941, and the continuance of such an
i mposition in excess of the constitutional limt, will be in
consonance with the proviso to Section 142A(2) of the
CGovernment of India Act, 1935, and also Article 276(2) of
the Constitution.

Since in the instant case, the tax in question was
i mposed under Section 66(1) (b) of the C.P. Miunicipalities
Act, 1922, in 1932, long before the 194] Act <cane into
force, and no question of invoking any deem ng, fiction was
i nvol ved, the ratio of Minicipal Comrittee Akot’'s case, in
fact, supports the contention of the appellant-Minicipa
Council, and hi ghlightsthe error in the H gh Court
deci si on.

It is not necessary to discuss the case, Ball abhadas
Mat hur adas Lakhani & Ors. v. Minicipal Comittee, Ml kapur
(ibid), because if sinply follows the ratio of Minicipa
Comm ttee, Akot v. Manilal Mnekji- Pvt. Ltd. and Anr.
(ibid).

15

In view of all” that has been said above, we are of
opi nion that the demand notice in 'question does not
contravene Section 142A(2) of the Governnent of India Act,
1935, and Article 276(2) of the Constitution, and is valid.
Accordingly, we allow this appeal, set aside the judgnent of
the H gh Court and dismss the wit petition of respondent 1
| eaving the parties to bear their own costs.

N. V. K Appeal al | owed.
16




