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Food Adul terati on--Storing adul terated oi | for

sal e--Presunption, 'rebuttal of--Calcutta Minicipal Act, 1951
(WB. XXXI'lI'l of 1951), s. 462

HEADNOTE:

The first appellant No. 1 sent a consignnent of nustard oi
in a tank wagon from Firozabad, U P. to itself at Calcutta
where it took delivery of the wagon from the railway
aut horities. The Food | nspector took sanples of the oi
from the wagon which on —analysis were found to be
adul terated. The appellants were prosecuted under s. 462 of
the Calcutta Minicipal Act, 951 for storing adulterated
mustard oil for sale. The
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appel l ants contended that the presunption under sub-s. (4)
of s. 462 that the nustard oil was stored for sale was
rebutted in view of certain arrangenents between the U~ P
Ol Mllers Association and the Deputy Conmi ssioner of
Police and of a letter witten by the appellants to the
Associ ation asking that a sanple nmay be taken and tested so
that the appellants "may take the delivery of oil only if it
is found pure on anal ysis."

Hel d, t hat this was not sufficient to r ebut the
presunption’. that the oil was stored for sale. The letter
did not say that the oil would not be sold; it was not
stated as to what would be done if the oil was found to be
i mpur e. There was no arrangenment between the Association
and the Corporation which was the sole authority to  take
action. The arrangenment and the letter were a device to

make detection difficult.

JUDGVENT:

CRI M NAL APPELLATE JURI SDI CTI ON: Crim nal Appeal No. 118 of
1959.

Appeal by special |eave fromthe judgnent and order dated
July 2, 1957, of the Calcutta High Court in Crimnal Appea
No. 101 of 1956 arising out of the judgnent and order dated
January 16, 1956, of the Second Court of the Municipa
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Magi strate, Calcutta, in case No. 208B of 1955.

C. B. Aggarwala, B. B. Tawakley and B. P. Maheshwari, for
the appel |l ant.

Nal i n Chandra Bannerjee, Sunil K Basu, S. N Mikherjee for
P. K Bose, for the respondent No. 2.

1960. Novenber 24. The Judgnment of the Court was delivered
by

RAGHUBAR DAYAL, J.-This is an appeal by special |eave
against the 'Order of the Calcutta High Court affirmng the
conviction of the appellants Messrs. Madan Mohan Damma Ma
Ltd., and Om Prokash Manglik, its Manager, under s. 462 of
the Calcutta Minicipal Act, 1951 (W B. XXXII1 of 1951)
hereinafter called the Act.

The facts leading to this appeal are that Messrs. Madan
Mohan Damma Mal Ltd., (hereinafter called appellant No. 1)
sent a consignment ~of nustard oil, about 499 rmaunds in
wei ght, from Firozabad, the place of manufacture, to itself,
at Cal cutta, on Decenber 25, 1954, in tank wagon No. 75612.
Thi s wagon was pl aced at the Pathuriaghat siding at Calcutta
at
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about 8.45 a.m, on January 3, 1955. Dr. N tyananda Bagui
Food Inspector of the Cal cutta Corporation, acconpanied by
certain police officers, went to that siding and took three
sanples of nmustard oil contained in 'this wagon, after
arrangi ng with Om Prokash Mangli k, appellant No. 2, who was
found near the wagon, the purchase of 12 ounces of oil for
annas eight. He 't ook the sanple of oil in ‘three phials.
They were properly sealed. One of themwas given to appel-
[ant No. 2. The other two were kept by Dr. Bagui. He sent
one of themto the Public Analyst for exam nation, the sane
day. Ashit Ranjan Sen, the Public Analyst, exam ned the oi
contained in that phial on January 3, 1955, but could not
come to any positive opinion about its purity. Dr. Bagui,
however, seized the tank wagon that evening, sealed it wth
the Corporation’s seal and left-it in the custody of
appellant No. 2. The oil in the tank was allowed to be
renoved to the godown of the appellants on January 6, / 1955.
The |l ock of the godown was then sealed with the seal of the
Corporation. M. Sen reported on January 4, 1955, that the
oil was adulterated. He sent a detailed report -about the
result of the exam nation on January 24, 1955, On receipt
of the report about the nustard oil being adulterated, Dr-.
Bagui filed a conplaint against the appellants on  February
4, 1955, with respect to their. selling and keeping for sale
mustard oil, a sanple of which was found on analysis to be
mustard oil which was adulterated wi th groundnut oil

During the course of the trial, the trial Court, on an
application on behalf of the appellants, ordered the
despatch of the third sanmple phial of the oil in the custody
of the Corporation’'s Health Oficer, to the Director of
Heal th Servi ces, CGovernnent of Wst Bengal, for analysis and
report. This sanmple was anal ysed by Dulal Chandra  Dey,
Court Wtness no. 1, and found to be adulterated wth
groundnut oil. The report of the Anal yst was, however, sent
to the Court under the signature of Dr. S. K Chatterjee, D
W 2, Deputy Director of Health Services, Governnent of West
Bengal
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The appellants appear to have sent the sanple of oil in
their possession to OmPrakash, Ol Expert to the UP.
CGovernment, who reported on July 27, 1955, that the sanple
"conformse to Agmark Specification for Mustard Gl and is
considered to be free fromadulterants such as sesaneg,
groundnut and linseed oil’. This report, however, has not
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been proved.

The Deputy Conmissioner of Police, Enforcenent Branch
Calcutta, sent a sanple of nustard oil on January 10, 1955,
to the Public Analyst, Food & Water, West Bengal Public
Health Laboratory. Sri S. N Mtra, DD W 7, examned this
sample and reported, on the basis of its saponification
value to be 173.3, and iodine value to be 105, that the
sanpl e approxinmated to the standards of genuine nustard oil
This report does not establish that the sanple was of pure
mustard oil. Sri Mtra' s reply to the query fromthe Deputy
Conmi ssioner of Police for clarification, nakes this very
clear. It is:

"But, unless conclusive evidence of the presence of a

foreign oil, corroborated in sone instances by the figures
of the usual oil contents, is obtained, the sanple is not
and cannot be decl ared adulterated. |In the present case the

sanpl e of nustard oil has already been exam ned exhaustively
and has been certified as ‘approximting to standards’ but
not as genuine. The legal inplication of the expression is
that the sanple will have the benefit of doubt."

Further, there is no good evidence on the record to
establish that the sanple sent to Sri Mtra was a sanple
fromthe appellants’ tank wagon

Dr. Bagui does not ‘depose about the police people taking a
sanple of oil. He was not questioned about the police
taking any sanple of the oil. There seens to be no good
reason for the police taking a sanple of oil for the purpose
of analysis and finding out whether the rmustard oil was pure
or not. The case put to Dr.  Bagui during his cross-
exam nation, on behalf of the appellants, appears to have
been that he hinself had taken four sanples of the nustard
oil in question and that one of those sanples was sent to
the Enforcenent Branch. Dr. Bagui denied that he had taken
668

four sanples of the mustard oil, H s statenent is fully
corroborated by the statement of = Kalidas Ganguli, Sub-
I nspector, Calcutta Enforcenment Branch, Police Departnent,
who had acconpani ed Dr. Bagui on the occasion. He stated
that the Corporation Food |Inspector took three sanples and
the police took the one ,,sanple which was sealed with the
Corporation seal. We are not satisfied that the police
actually took one sanple of the oil and had it sealed wth
the Corporation seal as deposed to by Kalidas Ganguli

The Courts bel ow found on the evidence that the nustard i
in the appellants’ tank wagon was adulterated w th groundnut
oil, that the appellants were in possession of that oil and
had stored that oil for sale, in viewof the presunption
arising under subs. (4) of s. 462 of the Act, and which had
not been rebutted on behalf of the appellants. Lear ned
counsel for the appellants has questioned the correctness of
t hese findings.

W have considered the evidence in connection wth the
analysis of the sanples of nmustard oil by the Chenists.
Ashit Ranjan Sen, P.W 2, Public Analyst, who exam ned the
first sanple sent by Dr. Bagui on January 3-4, 1955, found
it adulterated, on the basis of the data that the B. R
Index at 40 degree C was 60.4 and the Bellier's test for
groundnut oil was positive inasmuch as it gave turbidity at
28 degree C  Court Wtness no. 1, Dulal Chand Dey, who
actually analysed the sanple sent by the Court, also found
it adulterated, on the basis of his obt ai ni ng t he

saponification value to be 175.5, iodine value to be
106degree 8 and the appearance of turbidity at 27 degree C.
He also found indication of the presence of a small anount

of linseed oil. The correctness of his opinion on these
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dat a is admtted by Sri Mtra, D W 7. In t hese
circunstances, the finding of the Courts below that the
nmustard oil in the appellant’s tank wagon was adulterated is
correct. It is not established that the sanple of nustard
oil sent to Sri Mtra by the Deputy Conmi ssioner of the
Enf orcenment Branch contained nustard oil from this tank
wagon. The opinion of Sri Mtra about the nature of that

sanpl e therefore does not go agai nst the opinion
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of Sri Sen and Sri Dey that the mustard oil anal ysed by them
was adulterated wi th groundnut oil

The other contention for the appellants is that they were
not in possession of the oil when the sanple of nustard oi
was taken by Dr. Bagui and that therefore no presunption
under sub-s. (4) of s. 462 of the Act can be raised against
them for holding that the oil was stored for sale. It
appears from thejudgnent of the Hi gh Court wunder appea
that it was not disputed at the hearing before it that the
appellants were in possession of the nustard oil whose
sanpl e had been taken. On the evidence on the record we are
of opinion that they were in possession of the nustard oil
The consignnment of oil - was from the nanufacturing firm
appellant no. 1, to itself at Calcutta. Its manager
appel l ant no. 2, took delivery of the wagon fromthe rail way
authorities on January 3, 1955. There is no direct evidence
to the effect that such delivery was taken prior to Dr.

Bagui ' s taking sample of the nustard oil. But t he
circunstances, inour opinion, conclusively establish that
appel l ant no. 2 had taken delivery of the wagon prior to Dr.
Bagui's visit and taking samples of oil from the wagon.

Appellant no. 2 is not expected to and coul d not  ‘have got
the wagon opened for 'the purpose of taking sanples of oil
if he had not taken delivery of the wagon fromthe  railway
authorities. The railway authorities thenselves would have
seen to it that nobody tanpers-with the contents of the
wagon in its charge. Appellant no. 2 nust have therefore
paid the freight for the wagon prior to Dr. Bagui’s visit
and thus obtained delivery of the wagon. It was thereafter
that he got control over the wagon and was in a position to
take out oil fromit or to permt anyone else to take out
oil. We therefore hold that the appellants  were i'n
possession of the oil in the tank wagon when Dr. Bagui took
sanples of the oil fromit.

The main contention, however, for the appellants is that the
presunption that the nmustard oil was stored for sale by the
appel l ants, under sub-s. (4) of s. 462 of the Act, is
rebuttable and has been fully rebutted in view of certain
arrangenents between the

83
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UP. Gl MIllers Association and the Deputy Commi ssioner of
Pol i ce, Enforcenent Branch, and the letter of the appellants
to the Secretary of the Association (Exhibit R) on January
3, 1955. We have considered the various docunments which
have been referred to in support of the arrangenent between
the Association stand the Deputy Comm ssioner, Enforcenent
Branch, but do not find therein anything which would
restrain legally the appellants fromselling the oil even if
it is found to be adulterated. The proceedings of the
neeting of the U P. Gl MIllers Association held on June 9,
1954, and attended by the Deputy Conm ssioner and Assi stant
Comm ssioner of the Enforcenment Branch show that no such
agreenent has been arrived at. Even the suggestion of the
Deputy Comm ssioner that all the nmenbers of the Association
should wite to their respective mlls that all the quantity
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of oil which would be inported should at first be passed and
then nade delivery of, was not fully accepted, the nenbers
sinmply stating that they always and invariably inported pure
mustard oil. It was, however, decided that the sanmples of
oil be taken fromthe next nmorning, i.e., June 10, 1954. W
however find that in Novenmber 1954 the U P. QI Mllers
Associ ation wote to appellant no. | that according to the
decision of the Deputy Conm ssioner of Police, Enforcenent
Branch, every application to draw sanple and test it should
be acconpani ed by a certificate signed by the Chem st or the
Manager or the Proprietor of the MIlIs to the effect that
the mustard oil in the tank wagon was pure mustard oil free
from Argenoni, |inseed or any other adulteration, and that
in February 1955 and April 1955, the Deputy Commi ssioner of
Police, Enforcenent Branch had to remind the U P. O

Mllers Association-that it should advise all its mnenbers
that whenever they indent any nmustard oil from outside
Bengal ,, they would see that ‘the railway receipts be
acconpanied by a clear certificate of exam nation from the
Chemi st ‘of ~ the factory who examined the sane. Such

directions from the Deputy  Comm ssioner of Pol i ce,
Enf orcenent Branch, do not appear to have
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had any great effect, as the consignnent of oil received by
the appellants was w thout any such certificate. Mahendr a

Kumar Qupta, D.W /1, Chenist of the appellants’ mll,
deposed however that he had taken the sanple of the oil sent
in that wagon and found it to be genuine nustard oil, free
from any adulteration. Any such™ certificate about the
purity of the nmustard oil sent is not proved to have
acconpanied the railway receipt and to have been 'shown or
nade over to Dr. Bagui, or to the Police Oficers who had
acconpanied himat the tinme. Letter Exhibit R was sent on
behal f of appellant no. | to the Secretary of the U P. G
MIllers Association at 10 a.m, on January 3, 1955. The
letter said:

"Please arrange for sanple and'test through the proper
authorities concerned, so that we may take the delivery of

oil only if it 1is found pure on analysis.” Any such
statenment can hardly be sufficient to rebut the presunption
that the oil which was consigned by appellant no. Il to
itself at Calcutta was stored for sale. The letter itself
does not say that the oil will not be sold. It sinply says
that they nmmy take the delivery of the oil only if it is
found pure on analysis. Wat would be done to the oil if it

is found to be inmpure, is not stated. The Association was
not in any arrangement with the Corporation which had the
sol e authority to take action with respect to the adulterat-
ed mustard oil. The Enforcenent Branch of the Police had
nothing to do withit. |In the circunstances, all the so-
cal l ed arrangenent with the Enforcenent Branch of the Police
and the consequent letters, simlar to letter Exhibit R
seemto be a subtle device to nake things difficult for the
proper authorities responsible to see that nustard oil fit
for sale be pure.

It is obvious in this case itself, how this sort of
arrangenent has provided an occasion for the conming into
exi stence of the alleged fourth sanple of nustard oil from
the appellants’ tank wagon and the non-conmittal report
about its purity. W are therefore of opinion that this
letter Exhibit R, or the arrangenent which led to such
comuni cation, does not establish
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that the nmustard oil in the wagon which will be otherw se
presuned to be stored for sale by the appellants, was not
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stored for sale.
W are therefore of opinion that the conviction of the
appel lants of the offence under s. 462 of the Act is
correct. The appeal therefore stands disnissed.

Appeal dism ssed.




