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PETI TI ONER
TVL, RAMCO CEMENT DI STRI BUTI ON CO. PVT. LTD., TAM L NADU ETC,

Vs.

RESPONDENT:
STATE OF TAM L NADU

DATE OF JUDGVENT20/ 10/ 1992

BENCH
[ S. RANGANATHAN AND B. P. JEEVAN REDDY, JJ.]

ACT:

Central sales Tax Act, 1956/ Tami| Nadu GCeneral sales Tax
Act, 1956/ Tanmil Nadu General sal es Tax Rules, 1959:

Sections 2 - (h) and (j)/ Sections 2(p) , (g) and 3(1) Rule 6
- sal es Tax- Assessnment of - Taxabl e turn over - Conputation
of - Freight charges, packing  charges and excise duty on
packi ng materi al s- whether includible in sale price for
pur pose of both Central sales Tax and Tam | Nadu sal es Tax.

HEADNOTE
The appel | ants-assessees in the first set of appeals
were selling agents of  appellants in the second set of

appeal s. For the assessnent year 1996-70, they were assessed
to sales tax on taxable turn-over of Rs. 2,37,66,245 which
i ncluded an anount of Rs. 29,71,527 representing. freight
charges. The assessee clainmed exclusion of freight charges
in conputing the taxable turnover on the ground that freight
had been independently charged inthe invoices. This was
rejected by the assessing authority, the appellate authority
as well as Tribunal. Aggrieved, the assessee ‘preferred
revisions to the High court.

The High court held that in cases arising —under the
Central sales Tax Act, the freight, packing charges and
excise duty on packing materials had to be included in the
sale price for the conputation of sales tax, that in cases
arising under the Tam | Nadu CGeneral sal es Tax Act and Tam |
Nadu Additional sales Tax Act, freight, packing charges and

excise duty on packing materials were not liable to be
included in the sale price for the conputation of the sale
price, and that the assessees were not |iable to pay

additional sales tax on freight, packing naterials and
exci se duty on packing naterials in the cases arising under
the Tami| Nadu Additional sales Tax Act.

Aggrieved, both the as well as well as the state
CGovernment fil ed appeal s before this Court.

On behalf of the state it was contended that the Hi gh
court, having held that the anbunts in question were |iable
tothe included in the turnover for purposes of Centra
sal es Tax Act, ought to have also held that these ampunts
were liable to be included in the taxable turnover for
purposes of Tam | Nadu GCeneral sales Tax Act and the Tam |
Nadu Additional sales Tax Act also, and relief granted for
purposes of the |ocal sales tax was erroneous.

On behal f of the assessees, it was contended that, even

for the purpose of C.S. T., the freight charges, the cost of
packing materials and the excise duty on the packing
materials should have been excluded in the conputation of
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the taxable turnover, that the Cenent Control order, under
the ternms of which sales of cenent were effected during the
rel evant period by all cement manufacturers, had no
rel evance to the question at issue, that all that the cenent
control order laid down was that Cenent could not be sold
at a price higher than a price fixed by the cement contro
order on terns described " as free on rail (FFOR
destination’, that the order did not stand in the way of
cenent nanufacturers charging a price |less than the ceiling
fixed under the order, nor did it preclude individua
contracts by the cenent manuf act urers with various
purchasers that the latter should bear the freight charges
that the assessees had ‘and that the assessees had entered
into contract with the purchasers which clearly stipul ated
that the freight would be payable by the latter, as per
ternms and condition of sale, the instant case was one where,
despite the terms-of the control order, the assessees chose
to sell~ the goos free on rail at the point where the goods
were |loaded on rail’ and that “the liability to pay freight
was entirely that of the purchasers , and that t hese
contracts were  not inconsistent~ with or repugnant to the
terms of the cenent control order and therefore, the
assessees were entitled to exclude the amounts of freight as
not formng the part of the turnover at all

Al'l owi ng the appeal s of the state and

di sm ssing those of the appellant-dealers, this court,

HELD: 1. The freight charges should be included in
arriving at the taxable turnover for purposes of Centra
sales Tax as Tam| « Nadu sales Tax Act; and the packing
charges and excise duty thereon should al so be included in
arriving at the tax able turnover or _purposes of both
central sales Tax and Tami| Nadu sal es Tax. [94-D, E]

2.1 The whol e purpose of the cement control order was

that cenment should be available for sale at all places in
the country at a controlled price. No. doubt, the price was
descri bed as a maxi mum beyond which the sale price could
not go but the intention, which was al so carried out by al
the suppliers, was that cenent was to be sold at what nmay be
described as a controlled price on terns 'free’ on rai

destination’. In other words, the producer was entitled to
the controlled price irrespective of the amount of freight
whi ch m ght have been incurred in respect of the

transaction. Having regard to the fact that the freight on
consignnents to places near the factory and consignnents
pl aces far away from the factories could show a |lot of
variation the control order created a machi nery by which al
freight charges were credited to a common account and any
particul ar cenent manuf acturer incurring nore than a
specified anount was entitled to the reinbursed for ' the
excess freight incurred by him The whole control S order
proceeds on the footing that the freight charges-are to be
met by the producer and that he was entitled to a
consolidated price irrespective of the freight he may have
incurred. Hence the sale price, on the terns of the Centra
sales Tax Act, could only be the controlled price as fixed
by the Cenent control order. [87-F-H 88-A-C]

H ndustan Sugar MIlls Ltd. v. State of Rajasthan
(1979) 43 S. T.C 13, relied on.

Hyder abad Asbestos Cenents products Ltd. v. State of
Andhara Pradesh, (1969) 24 S.T.C. 487, distinguished.

2.2 The Hi gh court was, therefore, fully justified in
denying the benefit of deduction of freight charges fromthe
controlled price to arrive at the turnover of the assessee
for ter purpose of the central sales Tax Act. [89-(

3.1. In comng to the different conclusion in respect
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of the local Act, fromthat reached in respect of the
Central Act , viz., that since freight was one of the itens
specified in clause (i) of Rule 6 (c¢) of Tam| Nadu Genera
sal es Tax Rules, 1959, and since the assessees had specified
and charged for freight separately in their invoices, they
were entitled to the deduction of the freight in the
conputation of the taxable turnover, the H gh court has
over- | ooked the significance of the inclusion of the words
“ without including themin the price of the goods sold" in
clause (c) of the Tanmi|l Nadu CGeneral Sales Tax Rul es. These
words make it clear that the freight charges are not to be
deducted in the conputation of the taxable turnover nerely
because they are specified and charged for separately by the
dealer.[90-G H 91-A]

3.2. A further pre-requisite for their deduction is

that these charges should not have been included in the
price of the goods sold. Once it is concluded that freight
has been included as part of the price sold and that the
liability to pay the freight remains with the deal er, though
permtted to be set off against the sale price by the
purchaser-or —consuner, it-follows that the deduction of the
freight as separate item in~ the conputation of taxable
turnover is not permissible. Rule 6(c) wll apply only in
cases where the sale price charged does not include the
freight charges and the dealer separately collect freight
fromthe consumer without including the sane in the sale
price. The High court was, therefore, in error in excluding
freight charges fromthe taxable turnover for the purpose of
the Tami| Nadu Act. [91-A-C 93-F]

Tungabhadra Industries Ltd. v. Commercial Tax officer
Kurnool, (1990) 11 S.T.C. 827; Dyer Meakin Breweries Ltd. v.
State of Kerala , (1970) 26 S.T.C 248; Johar & sons (p) Ltd.
v. sales Tax officer, Ernakulam (1971) 27 S.T.C. 120; C CT.
V. Ashok Marketing Ltd., (1973) 32 S/T.C. 411; State of
Mysore v. Panyam cenents and” Mneral Industries Ltd.,
(1974)33 S.T.C. 407; State of Tam|l Nadu v. Parry and
conpany, (1976) 38 S.T.C 122;  State of Tam | /Nadu v.
Chettinad cenent Corporation Ltd., (1976) 38 S.T.C. 519 and
prem er Breweries Ltd. v. state of Karnataka, = (1984) 56
S.T.C 14, relied on.

The position in regard to packing charges as well as

the excise duty thereon is also no different. Packing
charges from part of " sale price" because the expression
any sum charged for anything done by the dealer in respect
of the goods" used in the definition in Section2(h) of the
central sales Tax Act. Nor will, the assessee be in a
position to claima deduction in respect of these charges by
virtue of Rule 6(c) of the Sales Tax Rules. Therefore, the
packi ng charges and excise duty thereon cannot also be
deducted in conputing the taxable turnover for the purpose
of the Tami| Nadu Acts.[93-G H, 94-A-C

H ndustan Sugar MIlIs Ltd. v. State of Rajasthan &
ors., (1979) 43 S.T.C. 13 and Comm ssi oner of sales Tax v.
Rai Bharat Das & Bros.,(1988) 71 S.T.C. 277 (SC), relied on.
State of Tam | Nadu v. Vanni aperumal & Co., (1990) 76
S.T.C. 203; Dalma Cenent (Bharat) Ltd. v. State of Tam!l
Nadu, (1991) 81 S. T.C. 327; Dalma Cenent (Bharat) Ltd. v.
State of Tam | Nadu, (1991) 83 S.T.C 442, approved.

JUDGVMVENT:

ClVIL APPELLATE JURI SDI CTION: Civil Appeal Nos. 2684-90
of 1982 etc. etc.

Fromthe Judgment and order dated 23.12.1981 of the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 13

Madras High court in Tax Cases (Revision) Nos.206-210, 586
and 825 of 1979.

ML. Verma, GL. Sanghi, S.K Verma, Manoj Prasad, M.
M noti Mikherji, A K Srivastava, R Mhan, T. Raja, R
Nedurmar an and K. Ram Kumar for the appearing parties.

The Judgrment of the court was delivered by

RANGANATHAN, J. By its judgnment dated 23.12.1981
report as Ranto cenent Distribution Co.(p) Ltd. v. The State
of Tam | Nadu, (1982) 51 S.T.C. 171, The Madras Hi gh Court
di sposed of a batch of 48 sales tax revision cases arising
out of the assessments, to local sales Tax(T.N.S.T) as well
as Central sales Tax (C S.T), of Ranto Cenent Distribution
Co. (p) Ltd. (16 cases). Mudras Cenents Ltd. (8 cases),
Dal ma Cenment Bharat Ltd. (21 cases) and India cenment Ltd.
(3 cases) . The question at issue were answered partly in
favour of Revenue and partly in favour of the assessees.
C. A. Nos. 5306-5336/1985 preferred by the state of Tamil
Nadu arise out of 31 of these cases; 9 relating to Ranto
Cenents, 16 relating to Dalma cements and 6 relating to
Madras Cenents. C. A No. 2684 to 2690/82 are appeals by
Ranto Cenents —and C. A No. 4043-4044/1982 are by WMadras
cenents fromthe sanme judgnment. C. A Nos. 315-319/1983 arise
out of the other 5 cases relating to Dalma Cements. C A
Nos 280-281/1989 arise out of a judgnment of the H gh Court
dated 17.1.1985 which dismssed tw revision tax cases
pertaining to Dalma Cenments. One of the question involved
in these cases was decided in favour in of ‘the assessee by
following the decisionin 51 S T.C.~ 171. As  the question
i nvol ved are conmon, all these appeal s are bei ng di sposed of
by a common judgment. In doing  so, we shall refer to the
fact in the appeals pertaining to Ranco Cenents. It is
conmon ground that the facts in other cases are simlar and
that the decision reached in the case of Ranto Cenments will
govern the other appeals as well.

Ranto Cenent Di stribution Co. Ltd. (hereinafter
referred to as 'the assessee’) are the selling agents of
Ms. Madras Cenents Ltd., Rajapalayam For the assessnent
year 1969-70 , they were assessed to sales tax on‘a taxable
turn-over of Rs. 2,37,66,245 which i ncl uded an ampunt of
Rs. 29,71,527, representing freight charges. The ~assessee
cl ai med excl usi on of freight charges in conputing the
taxable turnover on the ground that freight had been
i ndependently charged in the invoice. It relied on the
decision of the suprene court in the case of Hyderabad
Asbest os Cenents products Ltd. v. state of Andhra Pradesh,
(1969) 24 S.T.C. 487. This contention was rejected by the
assessing authority, the appellate authority as well as the
Tribunal . Aggrieved by the above orders ‘the assessee
preferred revisions to the H gh court were enunciated as
follows at the commencenent of its judgnent:

(i) Whether the freight charges

i ncurred by a dealer in t he

despatch of cenent to the place of

the customer coul d be deducted from

the total turnover of the dealer

under the Central sales Tax Act,

(ii) \Whether the packing charges

being the cost of the packing

materials used by the dealer in

packi ng cenents for being delivered

to his custoners could be properly

excluded from his turnover for the

assessnent of sales tax;

(iii) Whether the excise duty paid

on packing materials used by a
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deal er for packing cenment to be

sold to his custoners can be

excluded in his total turnover.

These questions were answered by the H gh Court as
foll ows:

"In tax revision cases arising

under the Central sales Tax act, we

hol d that the freight, packing

charges and excise duty on packing

materials have to be included in

the sale price for the conputation

of sales tax.

In cases arising under the Tam |

Nadu General Sales Tax Act and

Tam | Nadu Additional « Sales Tax

Act, we hold that freight, packing

changes and excise duty on packing

materials are not Iliable to be

includedin the sale price for the

conputati on of the sale price.

The assessees are not-|liable to pay

additional sales tax on freight,

packi ng materials and excise duty

on packing materials in those cases

arising under the Tam | Nadu

Addi tional sales Tax Act."

The High court certified the case to be one fit for
appeal the Suprenme Court and hence these appeals.

Both the asseesses as well as the state urges that,
the High court having held that the anbunts in question were
liable to be included in the turnover for purpose of Centra
sal es Tax, ought to have also held that these ambunts were
liable to be included in the taxable turnover for purposes
of Tanmi|l Nadu Additional sales Tax Act. On the other hand,
on behalf of the assessees it is contended that, even for
the purposes of C.S. T., the freight charges, the  cost of
packing materials and excise duty on the packing materials
shoul d have been excluded in the conputation of the taxable
turnover. It is thus there are cross appeal s before us.

We have heard |earned counsel on _both-sides.” In our
opi nion, so far as C.ST is concerned, the issue in the
present case is July and directly covered by the decision of
this court in Hindustan Sugar nmlls Limted v. State of
Raj ast han, (1979) 43 S.T.C. 13. AS stated earlier, -the
assessee relied strongly on the decision ~of this court in
Hyder abad Asbestos cenent Products Ltd. v. state of Andhra
Pradesh, (1969) 24 S.T.C. 487 but this decision has been
consi dered and explained in the Hi ndustan sugar MIIls case.
W do not wish to state the facts or discuss the issues at
great length since, in our opinion, they are all facts and
issue at great length sine, in our opinion, they are al
facts and issues that were under consideration by this Court
in H ndustan Sugar MIlls Ltd. Learned counsel for the
assessee contended that the Cement Control order, the terns
of which sales of cenent were effected during the rel evant
period by all cement nanufactures, had no rel evance to the
guestion presently at issue. According to themall that the
Cenent Control order |aid down was that cenment could not be
sold at a price higher than a price fixed by the Cenent
Control order on terns described "as free on rail (F.OR),
destination" It did not stand in the way of cenent
manuf acturers with various purchasers that the letter should
bear the freight charges. In viewof this, it was submtted
that the terns of the cenent control order do not alter the
principal enunciated by this court in the Hyderabad Asbestos
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Cenent products case. It was then urged that, in fact, the
assessees had entered into contracts with the purchasers
which clearly stipulated that the freight will be payabl e by
the letter. The following terms and conditions of sale were
cited before us as an instance of the type of contracts
entered into by the assessees:
" Condi tion 2 : Once the
consi gnnent is handed over to the
carriers and a receipt is obtained,
the responsibility of the conpany
ceases. The conpany does not accept
any liability for any del ay,
shortage, damage or |oss of goods
intransit. Cains should be | odged
with t he carriers by buyers
directly.
Condition 3 : The consignees shal
arrange to take delivery -against
i ndemi ty bond, should the rail way
receipt or bill of |ading not reach
themin tine. The conpany is —not
l'iable in any manner whatsoever and
is also not responsible for any
denurrage or damages that may
accrue due to non-receipt or late
recei pt of railway receipt or bill
of lading by the consignees.
Condition 4 : Prices shall “be
charged as ruling on the date of
despatch of the goods  and the
conpany shall not - be responsible
for any wvariation in prices. The
price of the cenent supplied to the
buyers shall be the current genera
gross list price charged by the
conpany, free on rail |ess -such
di scount as nmmy be fixed by the
conpany from tinme to time. But the
terms and the tines of delivery and
the payments therefore shall be in
the absolute di scretion of the
conpany who may vary the sane from
time to tinme. Each despatch shal
be a separate contract.
Condition 10 : The condition of any
railway receipt shall be binding on
the buyer and the date of delivery
shall nean the date of the railway
recei pt and in the case of
consi gnnents sold free on rai
destination, the railway freight
shal |l be nevertheless payable by
the buyers at the destinations.

Condition 11 : The buyer shal
further be responsi ble for any
addi ti onal freight, shoul d

transport by expensive route be
undertaken or should the quantity
despatched be less than a wagon

| oad.

Condition 12 : In the case of road
deliveries, freight will be all owed
upto the nearest rail head to the

destination or actual transport
charges whichever is | ess or
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according to the instruction of the

control authorities from time to

time.

Condition 13 : The buyer shall put

up his claim with the Railways

direct whenever amount s are

collected in excess of the freight

indicated in the Railway receinpt.

The conpany will allow freight only

at the schedul ed wagon |l oad rate."

basi ng themnsel ves on these ternms and conditions,
| earned counsel for the assessee contended that this was a
case where, despite the ‘terns of the control order, the
assessees chose to sell the goods free on rail and that the
liability to pay point- where the goods were | oaded on rai
and that the liability to pay freight was entirely that of
the purchasers. |t was contended that these contracts were
not inconsistent” with or repugnant to the terns of the
Cenent Control- Order and that on the sane basis as the
decision 'of ~ this court in the Hyderabad Asbestos Cenent
products Ltd. —case, the _assesses are entitled to exclude
the anobunts of freight ~as not fornmng the part of the turn
over at all.

Interesting as these argunments are, we find that they
are nerely a repetition of what was urged in the case of
Hi ndustan Sugar M|IIls Ltd. In that caseal so the point urged
was that the Cenment Control order _only fixes the nmaxi num
price and that there was nothing to prevent  the producer
opted to sell his cement at price lower than the contro
price and allow credit  to the ~purchaser where the smaller
amount by deducting the freight, the sale price can only be
the smaller amount of the bill. The second argunent, based
inthe ternms of the contract between the parties, was al so
addressed in the H ndustan Sugar MIls case. There also
clauses 5,8 and 11 of the general terms and condition of
supply were strongly relied upon on behalf of the assessee.
Under those terms and conditions, it was specifically
nentioned that although the price of cenent was on'the basis
of F.OR destination railway station, consignnments would
nevert hel ess be despatched "freight to pay” and credit
afforded in the bill for the amount of freight payable and
that the purchaser should accordingly arrange to pay railway
freight or road transport charges at the destination at the
time of taking delivery. This Court, after referring tothe

above contention, pointed out that, if- the terms and
condi tions of the contract had stood al one, the assessee
m ght have been entitled to succeed in excluding the
freight charges on the principle of Hyderabad asbestos

cenent Products Ltd. case but that relief could not be given
to the assessee in view of the scheme and provisions of the
cenents control order and their inplications. The terns of
the Cenent control order have been fully analysed and
di scussed at pages 33 to 35 of the report. There is,
therefore no difference either on facts or in principa
between this case and the Hi ndustan Sugar MIIs Ltd. case.
on the other hand, as pointed out by the | earned Judges in
that case, the whol e purpose of the cenment control order was
do not find any reason to doubt or dissent fromthe decision
in the H ndustan Sugar MIls Ltd. case. On the other hand,
as pointed out by the | earned Judges in that case, the whole
purpose of the Cenent Control order was cenent should be
available for sale at all places in the country at a
controlled price. No doubt, the price was described as a
maxi mum beyond which the sale price could not go but the
i ntention, which was also carried out by all the suppliers,
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was that cenent was to be sold at what nay be described as a
controlled price on terms ’'free on rail destination'. In
ot her words, the producer was entitled to the controlled
price irrespective of the anpunt of freight which nmight have
been incurred in respect of the transaction. Having regard
to the fact that the freight on consignments to places near
the factory and consi gnnents to places to places far away
fromthe factories could show a lot of wvariation, the
control order «created a machinery by which all freight
charges were credited to comon account ad any particul ar
cenent manufacturer incurring more than a specified anmount
was entitled to be reinbursed for the excess freight
incurred by him As the |earned Judges pointed out in the
earlier decision, the whole control order proceeds on the
footing that the freight charges are to be nmet by the
pr oducer and that he was entitled to a cosolidated price
irrespective of the freight he may have incurred. In this
view of the matter, the sale price, on the terns of the
Central sales Tax Act, could only be the controlled price as
fixed by the cenment control Order.

W find that the factual position in these cases is
al so not as described by the |earned counsel for the
assessee. The assessee’'s argunents in this regard were
sought to be highlighted by the production of one of the
i nvoi ces by which/certain goods were despatched by Dalm a
cenents to Karaikal. It is interesting to see that this
i nvoice nentions F.OR cenent price as the controlled
price stipulated in the Cenent Controlled Oder, and this is
al so what is contenplated by condition 4 set out earlier. To
this is added a central Excise Duty. Thereafter, the
assessee purports to give credit for railway freight and a
net price, which is described as net price FF.OR wth a
l[iability on the purchasers to bear the railway freight the
i nvoi ce need not have contained all the details which it
purports to contain including all the above calculations
starting with the F.OR price at the controlled rate. In
such an event all that the assessee need have done was to
i nvoice the purchasers at the net price F.O R Wrks Siding
and despatch the goods wunder 'freight to pay’ . It i's also
interesting to see that the invoice specifically includes a
deposit to " cover any levy of sales tax on freight" . It is
clear that the invoice has been drawn up in ternms of the
control order. The price charged by the assessee is F.OR
Central Excise Duty has been added on this footing. The
i nvoi ce nentions the anbunt of railway freight and pernmits
it to be deducted only because the freight will be paid to
the Railways by the Purchasers on behalf of the assessee and
credit is given therefor in the invoice. This process is
necessary because the ampounts of freight for which credit
has been given have to be eventually adjusted while settling
accounts between the manufacturer of cenment and obtaining
rei mburserment, if any , fromthe pool account. The producer
will have to satisfy the concerned authorities that, in
certain instances, the freight paidis in excess of the
freight which a producer can be called upon to pay in terns
of para 9 of the Cenment Control order. In our opinion the
i nvoi ce placed before us only reinforce the factual and
| egal position outlined by this Court in the H ndustan Sugar
MIlls Ltd. <case in regard to the purpose and effect of the
terns of the Cenment Control Order.

For the reasons above nentioned, we are of the opinion
that the Hi gh court was fully justified in applying the
decision in H ndustan Sugar MIlls Ltd. to the present case
and denying the benefit of deduction of freight charges from
t he controlled price to arrive at the turnover of the
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assessee for the purpose of the Central sales Tax Act.

Turning now to the appeals filed by the state, the
contention, as earlier nmentioned, is that the Hi gh court
shoul d have arrived at the sane conclusion on the provisions
of the Tam | Nadu General Sales Tax Act and Addi ti onal
sales Tax Act as it did under the Central Sales Tax Act and
that in view of the decision of this Court in the H ndustan
Sugar MIls case the relief granted for purpose of the |oca
sales tax is erroneous. In conming to a different concl usion
on the provisions of the local sales Tax Act fromthat
reached in respect of the Central Act, the Hi gh Court has
relied upon the fact that the local sales tax is charged not
on the turnover of the dealer but only on his taxable
turnover. The expl anation ’'taxable turnover’ has been
defined in section 2(p) as follows:

"2(p)- 'taxabl e turnover’ mneans the

turnover of which a deal er-shall be

liable to pay tax as determ ned

after making such deduction from

his total turnover and in such

manner as nmay be prescribed ."

The Tami| Nadu Ceneral ~sales Tax Rules, 1959, have
prescribed rules for the determnation of the taxable
turnover. Rules 6 reads thus:

" Rules 6- The tax or taxes under

section 3,4 or 5 shall be levied on

the taxable turnover of the dealer

In det er mi ni ng t he t axabl e

turnover, the ‘anpunt specified in

the follow ng clause shall, ‘subject

to the condi tions

specified in the follow ng cl auses

shall, subject to the conditions

specified therein, be deducted from

the total turnover of a dealer-

(a) all ampunts for goods specified

in the Third Schedule to the Act

are sol d;

(b) all amounts for which goos

exenpted by a Notification under

Section 17 are sold or purchased,

as the case may be provided that

the ternms and conditions, if any,
for t he exenption in t he
notification are conplied with;

(c) all ampunts falling wunder the
fol l owi ng three heads when
specified and charged for by the
deal er, separately with out

including him in the price of the
goods sol d-

(i) freight;

(ii)(omtted);

(iii) charges for delivery;

(cc) all amounts falling under the
head charged for packing, that is
to say, cost of packing materials
and cost of |abour.

(i) when charged for by the deal er
separately wi thout including such
amounts in the price of the goods
sold in respect of the goods |iable
to tax at the hands of t he
assessee; and

(ii) whether or not such amounts
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are specified and charged for by

the dealer separately, in respect

of the goods not liable to tax the

hands of the assessee".

The High Court has held that since freight is one of
the items specified in clause (i) of rule 6(c) and since
the assessee have specified and charged for freight
separately in their invoices, they ar entitled to the
deduction of the freight in the conmputation of the taxable
turnover. This 1is the short ground on which the H gh court
has reached, in respect of the local Act, a conclusion
different fromthat reached in respect of the central Act.

We agree with the |earned counsel for the state of
Tam | Nadu that, in comng to the above conclusion, the Hi gh
court has over-looked the significance of the inclusion of
the words "without including themin the price of the goods
sold" in clause (c). These words nake it clear it clear that
the freight charges are not. to be deducted in the
conput ati on of° the taxable turnover nerely because they are
speci fied and charged for separately by the dealer. A
further pre-requisite for-their  deduction is that these
charges should not have been included in the price of the
goods sold. This takes wus back to the consideration as to
whet her the price charged for by the assessee includes
freight or not, which” we have discussed elaborately in
respect of the levy of Central sales tax. once we conp to
the conclusion - as we have-that frei ght has been incl uded
as part of the price sold and that the liability to pay the
freight remains w th the deal er, though permtted to be set
of f against the sale price by the purchaser or consumer, it
follows that the deduction of the freight as a separate
itenms in the computation of taxable turnover is not

perm ssible. Rule 6(c) will apply only in cases where the
sal e price charged does not include the freight charges and
t he deal er separately coll'ects freight from the

consumer without including the same in the sale price. IN
fact this aspect has been made clear in three deci'sions of
this court dealing with simlar rules. |In Tungabhadra
Industries Ltd. v. Comrercial Tax officer, Kurnool, (1960)
11 S.T.C. 827, the dealer «clainmed deduction of railway
freight formthe amunt of price of the goods sold as stated
inthe bill on the strength of rule 5(1) (g) of the nmdras
General sales Tax (Turnover and Assessnent ) Rules, 1939,
which is in precisely the same terns, as rules 6, which is
now bei ng considered by us. The clai mwas negative by this
court. It observed

"The appel |l ant cl ai med exenption on

a sum of Rs. 3,88, 377-13-3 on the

ground that it represented the

freight in respect of the ground

that it represented the freight in

respect of the goods sold by the

appel  ant, asserting that they had

been charged for separately. The

assessing officer rej ected the

claimand this rejection was upheld

by the departnental authorities and

by the High Court in revision. It

woul d be seen that in order to

claimthe benefit of this exenption

the freight should (i) have been

specified and charged for by the

deal er separately, and (ii) the

sane should not have been included

in the price of the goods sold. The
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| earned Judges of the H gh Court
hel d t hat neit her of t hese

conditions was satisfied by the

bills produced by the appellant. W

consi der, the decision of the High

Court on this point was correct. In

the specinen bill which the | earned

counsel for the appellants has

pl aced before us, after setting out

the quality sold by weight (23, 760

Ib.) the priceis specified as 15

annas 9 pies per Ib. and the tota

amount of the price is determ ned

at Rs. 23,388-12-0. From this the

railway freight of Rs.  1,439-12-0

i s deduced and the balance is shown

as the sumon which sales tax has

been conputed. Fromthe contents of

this invoice it would be seen that

the ‘appell ant has charged a price

i nclusive of the railway freight

and would therefore be outside the

terns of rule 5(1) (g) which

requires that in order to enable a

dealer to claimthe deduction it

shoul d be charged for separately

and not included in the price of

goods sold. The conditions of the

rul e not having been conplied wth,

the appellant was not entitled to

the deduction i-n respect of

freight."

The sane conclusion was reached by this Court in Dyer
Meakin Breweries Ltd. v. State of Kerala, (1970) 26 S.T.C.
248. Here, the appellant-conpany which manufactured I i quor
at various places in U P. and Haryana, transported the goods
fromits breweries and distilleries to its place of 'business
i n Ernakul am and sold themthere. Wen selling Iiquor to the
custonmers the appellant nade out separate bills for ex-
factory price and for "freight and handling charges". The
appel lant clainmed that the anopunt charged for "freight and
handl i ng charges" incurred by it in transporating the goods
fromthe breweries and distilleries to the warehouse in
Kerala were eligible for deduction under rule 9(f) of the
Keral a CGeneral Sales Tax Rules, 1963, a rule which is in the
sane terns as rule 6, with which we are now concerned in the
present case. This claim was negatived by this Court. The
Court obvserved:

"It is comon ground that the sale

of the liquor took pl ace in

Er nakul am The conpany arranges to

transport liquor for sale fromthe

factories to its warehouse t
Er nakulam 1t was not brought for
any individual custoner. Al the

expenditure incurred s prior to the
sale and was evidently a conponent
of the price for which the goods
were sold. it is true that separate
bills were made out for the price
of the goods ex-factory and for"
freight and handl i ng charges".
But, in our judgment, the Tribuna
was right in holding that the
exenption under clause (f) of rule
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9 applied when the freight and
charges for packing and delivery
are found to be incidental to the
sale and when they are specified
and charged for by the dealer
separately and expendi ture in-
curred for freight and packing and
delivery charges prior to the sale
and for transporting the goods from
the factories to the warehouse of
the conpany is not adm ssible under

rule 9(f) . Rule 9(f) seeks to
exclude only those charges whi ch
are i ncurred by t he deal er

either expressly or by necessary
i mplication for ~and no behalf of
the purchaser ~ after the sale when
the deal er ~undertakes to transport
t he goods and to deliver the sane
or wher e the expendi ture is
i ncurred-as an incident of sale. It
is not intended to exclude forns
the taxabl e turnover any conmponent
of the price, ‘expenditure incurred
by the deal er 'which he had to incur
before sale and to nake the goods
avail abl e to the i nt endi'ng
customer at the place of sale.”

In Johar and sons(p) Ltd. v.  Tax offi

cer. Ernakul am

(1971) 27 S.T.C 120, The same question arose, again in the
context of the Kerala General sales Tax Rules, 1963. The
court followed the decision in Dyer Meakin Breweries Ltd.
case. It was pointed out that the decision in Tungabhadra
Industries Ltd. had rested on the facts of the case w thout
goi ng into the interpretation of the relevant rule of the
Madras Ceneral Sales Tax (Turnover and Assessnent ) Rules,
1939. It was, held that the Dyer Meakin decision would apply

to the case before the court. A nunber

of subsequent

deci sions has also held to a like effect : CC.T. v. Ashoka

Marketing Ltd.,(1973) 32 S.T.C. 411, State

of Msore V.

Panyam Cenments and Mneral Industries Ltd. (1974) 33 S.T.C.
state of Tam | Nadu v. parry and conpany (1976) 38 S.T.C
122, state of Tam | Nadu v. Chettinad Cenent Corporation
Ltd.,(1976) 38 S.T.C. 519 and Premier Breweries Ltd. V.

state of Karnataka, (1984) 56 S.T.C. 14 we

are, therefore

of the opinion that H gh court was in error in trying to
di stingui sh the decision in the H ndustan Sugar MIls case
and in excluding freight charges fromthe taxable turnover

for the purpose of the Tam | Nadu Act.

The position in regard to packing charges as well as
the excise duty on packing charges is also no different. As
pointed out by this court in the H ndustan Sugar MIl's case
and in Comm ssioner of sales Tax v. Rai Bharat Das & Bros.,
[1988] 71 S. T.C. 277 (SC, packing charges from part  of

"sale price" because the expression any

sum char ged for

anyt hi ng done by the dealer in respect of the goods" used in

the definition in section 2(h) of the Centra
1956, squarely covers such charges, as
integral element of the transaction of sa

sal es Tax Act,
packing is an
e and packing

charges are an integral part of the sale price. Once this

is so, it follows that these charges and

the excise duty

thereon cannot be excluded fromthe turnover for purpose of

the Central sales Tax Act. Nor will, for the

reasons earlier

di scussed in relation to freight charges, the assessee be in
a position to claima deduction in respect of these charges
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by virtue of rule 6(cc) of the sales Tax Rules. In our view,
this position has been correctly set out, applying the
decision in the case of Rai Bharat Das and Bros., in state
of Tami| Nadu v. Vanni aperumal & co., (1990) 76 S.T.C. 203,
Dal ma cement (Bharat) Ltd. v. state of Tam | Nadu, (1991)
81 S.T.C 327 and Dalma Cenent (Bharat) Ltd. v. state of
Tam | Nadu, (1991) 83 S.T.C. 442. we are, therefore, of the
opi nion that the packing charges and excise duty thereon
cannot also be deducted in conputing the taxable turnover
for the purpose of the Tanmi| Nadu Acts.

We, therefore, hold-

(i) That the freight charges could be included in
arriving at the taxable turnover for purposes of C.S. T. and
T.NS. T.; and

(ii) that packing charges and exci se shoul d be included
in arriving at the taxable turnover for purposes of both
C.ST. and T.N.S. T.

The appeal s© by the state of TAm | Nadu are accordingly
all oned and the appeals filed by the assessee ar dism ssed.
There wil'l, however, be no order regardi ng costs.

N. P. V.
C. A, Nos. 2684-90, 4043- 44/ 82 315-19/83-di sm ssed.
C. A - Nos-5306- 36/ 85 and 280-81/89-al | owed.




