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PETI TI ONER
KUNJI RAMANSTATE OF RAJASTHAN

Vs.
RESPONDENT:
KUNJI RAMANSTATE OF RAJASTHAN AND ANR
DATE OF JUDGVENT: 17/ 12/ 1996
BENCH

S.C. AGRAVWAL, G T. NANAVATI

ACT:

HEADNOTE

JUDGVENT:
W TH
ClVIL APPEAL NO. 653 OF 1993
JUDGMENT

NANAVATI , J.

Both these appeals arise out of the judgnent and order
dated 29.1.92 of the Rajasthan H gh Court in D.B. - Civil Wit
Petition No. 187 of 1987. Civil Appeal No. 652 of 1993 is
filed by the State of Rajasthan, Respondent No.l1 in the wit
petition and Civil Appeal No. 653 of 1993 is filed by Kunj
Raman who was the wit petitioner. Both these appeals are,
therefore, heard together and disposed of by this comon
j udgrent .

Kunji Raman was enpl oyed on March 28, 1974 as a Fitter
in the Mechanical Division-1l of ~Mahi Project. He was
pronmoted and appointed as Lathe Operator on Cctober 23,
1975. On january 12, 1985 he filed the aforesaid wit
petition on his behalf and on behalf of 36 other enployees,
as benefits of house rent allowance, project allowance,
| eave encashnment are not given to themon the ground that
the Rajasthan Service Rules, 1951 (for short RSR) and the
Raj ast han Service (Concessions on Project) Rules, 1962 (for
short "Project Rules’) are not applicable to themas they
are work-charged enployees. It was the contention of the
petitioner that persons enployed as work-charged enpl oyees
performthe sane functions and di scharge the sane duties as
wor kmen  on the regqular establ i shnent and, therefore,
differential treatnment given to them anobunts to hostile
discrimnation. It was also contended that on the principle
of "equal pay for equal work’ workmen of the work-charged
establishnent are available to the worknen on the regular
establishnent. The validity of the RSR and Project Rules was
al so challenged on the ground that they are violative of
Articles 14 and 16 of the Constitution inasmuch as they deny
equal treatnent to the wor krmen  of the work-charged
est abl i shnent .

The High Court held that the enployees who are on
regul ar establishment and the enployees enployed on work-
charged establishnents do not belong to the sane class and
are governed by different set of Rules; and, therefore, they
cannot claimparity with the regul ar establishnent enpl oyees
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on the basis of the principle of 'equal pay for equal work’.
It rejected the contention that clauses (g), (h) and (i) of
Rule 2 of RSR are discrinnatory and, therefore, violative
of Articles 14 and 16 of the Constitution. However, on the
ground that project allowance payable under the Project
Rules is conpensatory in nature and not a source of profit
to the enployees, it held that on the basis of the doctrine
of 'equal pay for equal work’ conpensatory allowance has to
be paid to the work-charged enpl oyees also at the sane rate
at which it is being paid to the enployees on regular
establishnent. The High Court, for that reason, struck down
Rules 2(b) and (d) of the 1962 Project Rules and Rul es 4(2)
and (4) of 1975 Project Rules also (as 1975 Project Rules
had replaced 1962 Project Rules) as violative of Articles 14
and 16 of the constitution. It further held that the Project
Rul e woul d, therefore, apply to all the enpl oyees working on
Mahi Project irrespective of whether they are permanent,
tenmporary or work-charged enpl oyees. The H gh Court all owed
the wit petition and declared that the petitioner and other
wor k- char'ged enployees working on the Mahi Sagar Project are
entitled to paynment of  project allowances in the sane
manner in which they are paid to the permanent or tenporary
staffs working on the Project. Calling in question, this
part of the judgnment and order, the State has filed, with
the leave of this/ Court, Civil Appeal No. 652 of 1933. As
the High Court held that the petitioner and other work-
charged enpl oyees ' shall not be entitled to any arrears and
that they should be' paid the project allowance under the
1975 Rules fromthe date of the order, the petitioner has
filed Cvil Appeal No.653 of 1993.

The contention of the appellant-State is that the work-
charged enpl oyees have always been treated differently from
enpl oyees on the regular establishnent and, therefore, the
State CGovernnent has franed separate Rules, wunder Article
309 of the Constitution, for regulating their recruitnent
and conditions of service. They are the Rajasthan Public
Wor ks Depart nent (Building & (Roads including Gardens,
Irrigation, Water Wrks and Ayurvedic Departnents) / Wrk-
charged Enpl oyees Service Rules, 1964 (hereinafter referred
to as the work-charged Enployees  Service Rules). Their
service conditions are, therefore, governed by the Rules and
not by the RSR and the ’'Project Rules’. Even in the class of
wor k- charged enpl oyees there are two categories nanmely, (1)
CGeneral category - work-charged enployees and (2) work-
charged enpl oyees who are enployed on projects; and, their
service conditions also differ. For the enployees engaged in
the wor k-charged establishnment of Mahi Sagar Project there
are separate standing orders framed under the |Industria
Enpl oynent (Standing Orders) Act, 1946, governing the terns
and conditions of their service. The high Court having held
that the Governor has power under the proviso to Article 309
of the Constitution to frame different rules for different
categories of government servants in various services and
therefore it was open to the Government to exclude the
applicability of Rajasthan Civil Service Rules conmmtted a
grave error in holding that Rules 2(b) and (d) of the
Project Rules 1962 which have now beer superseded and Rul es
4(2) and (4) of the Project Rules, 1962 which have now been
superseded and Rule 4(2) and (4) of the Project Rules, 1975
are violative of Articles 14 and 16. It further contended
that the High Court failed to appreciate that the petitioner
and the work-charged enpl oyees on whose behal f the petition
was filed had acquired the status of permanent work-charged
enpl oyees of the Mhi Project and thus belonged to a
separate category of work-charged enpl oyees and the petition
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was viz. apprentice, casual, tenporary and quasi - per nanent.
The High Court, therefore, commtted a grave error in
striking down Rules 2(b) and (d) of the Project Rules, 1962
and Rule 4(2) of the Project Rules, 1975 wth respect to
those other categories of work-charged enpl oyees also. On
the other hand it was contended on behalf of the work-
charged enpl oyees that there being no difference between the
nature of work and the duties perforned by themand the
enpl oyees on regul ar establishnent, treating them in
different manner in the matter of service conditions anmpunts
to hostile discrimnation and, therefore, those provisions
of the RSR and the Project Rules which nake those Rules
i napplicable to work-charged enpl oyees enpl oyed on projects
are violative of Articles 14 and 16 of the Constitution. It
was al so contended that the H gh Court having held that the
wor k- charged enmpl oyees of the Mhi Project are entitled to
project allowances wongly deprived them of the said benefit
for the period prior to the date of the decision

Therefore, the question that arises for consideration
is whether by treating the work-charged enployees of the
Mahi Project differently from the enployees working on the
regul ar establishment of P.WD. and nmaking the RSR and the
Project Rules, 1962 and 1975 inapplicable to them the
Government can be said to have acted in a discrimnatory and
arbitrary manner.

A wor k-charged /establishnment as pointed out by this
Court in Jaswant Sing vs. Union of India (1979) 4 SCC 440
broadly means an ' establishment —of ~ which ‘the expenses,
including the wages and allowances of the staff, are
chargeable to "works". The pay and all owances of enpl oyees
who are borne on a work-charged establishnent are generally
shown as a separate sub-charged enpl oyees are engaged on
tenmporary basis and their appointnments are nmade for the
execution of a specified work. Fromthe very nature of their
enpl oyment, their services automatically come to an end on
the completion of the works for the sole purpose of which
they are enployed. Thus a work-charged establishment is
materially and qualitatively different from a regqgular
establ i shment.

In the State of Rajasthan the Public Wrks Depart nment
is maintaining two separate establishnments: (1) Regul ar and
(2) Work-charged. The enployees working in the regular
establ i shnent are governed by the RSR and the work-charged
enpl oyees are governed by the Wrk charged Enpl oyees Service
Rul es. The RSR are nmde inapplicable, inter alia, to the
wor k- charged enpl oyees. The work-charged enployees fal
under two categories: (1) those who are working on a project
and (2) those who are not working on a project. It appears
that for the worknen engaged on the wor k- char ged
establ i shnent of Mahi Bajaj Sagar Project the Governnent has
franed separate standing orders under the [Industria
Enpl oynment (Standi ng Orders) Act, 1946 and they apply to al
persons engaged on work-charged establishment of the said
Proj ect whose ternms of service are not regul ated by the RSR
Raj asthan Civil Service (Cassification, Control and Appeal)
Rul es and any other Rul es framed under Article 309 of the
Constitution by the Governnent of Rajasthan. The standing
orders provide not only for classification, recruitnment and
term nation of service but also for wages and al | owances and
ot her service conditions of the persons engaged on the Mh
Project. Wiereas the enployees who are not working on a
project get work-charged pay scal e those who are worki ng on
a project get a special pay scale and they are also entitled
to other benefits and allowances as are applicable to al
the enpl oyees covered under the Industrial Disputes Act,
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1947, Factories Act, 1948 and Industrial Enpl oynent
(Standing Orders) Act, 1946. The petitioner and other
enpl oyees represented by him are undisputably governed by
the said certified standing orders. They are not treated as
full-time Governnent enployees and, therefore, are free to
utilise their free time in the manner they wish. They are
also entitled to grant of overtine wages. A sub-division is
regarded as a unit for the purpose of establishnent of the
wor k- charged enpl oyees. A separate seniority list of each
category is mamintained in each unit for the purpose of
promotion as well as retrenchnent. The service of a work-
charged enployee is ordinarily not transferable from one
wor k- charged establ i shnent to anot her wor k- char ged
establ i shment.

A wor k- charged establishnent thus differs from a
regul ar establishment” which is permanent in nature. Setting
up and continuance of a work-charged establishnent is
dependent upon the Government | undertaking a project or a
schene or / a work’~ and availability of funds for executing
it. So far as enpl oyees engaged on wor k- char ged
establishments are concer ned, not only that their
recrui tment and service conditions but the nature of work
and duties to be perforned by themare not the sane as those
of the enployees of the regular establishment. A regular
establishnment and’ a ~work-charged establishnent are two
separate types of establishnents and the persons enpl oyed on
those establishments thus form two separate and distinct
cl asses. For that reason, if a separate set  of rules are
franed for the persons on the work-charged establishment and
the general rules applicable to persons working on the
regul ar establishment are not nmde applicable to them it
cannot be said that they are treatedin an arbitrary and
di scrimnatory nanner by the Government. It is well-settled
that the Governnent has the power to frane different rules
for different classes of enployees, we, therefore, reject
the contention raised on behalf of the appellant in G vi
Appeal No. 653 of 1993 that clauses (g), (h) and (i) of Rule
of RSR are violative of Articles 14 and 16 of the
Constitution and uphold the view taken by the Hi gh Curt.

The Project Rules have been framed by the Government in
exercise of the power available to it under Rule 42 of the
RSR. They are subsidiary Rules made for —the purpose of
granting special concessions and allowances to Governnent
servants working on projects. Wen non-application of the
main Rules, nanely, RSR to work-charged -enployees is not
found to be violative of Articles 14 and 16 by. The High
Court it is difficult to appreciate how the subsidiary Rul es
for that reason only can be held to be violative of those
Articles. The High Court failed to consider this aspect and
in our opinion, erroneously struck down Rules 2(b) and (d)
of the 1962 Project Rules and Rules 4(2) and (4) of the 1975
Proj ect Rules.

It was also contended on behalf of the State that the
H gh Court having held that the worknmen working on the
regul ar establishment and the enployees working on a work-
charged establishnent belong to two separate categories and,
therefore, separate classification nmade by the Governnent in
that behalf 1is reasonable, committed a grave error in
striking down Rules 2(b) and (d) of the 1962 Project
equal pay for equal work. The reason given by the Hi gh Court
for taking that view is that the project allowance is
conpensatory in nature and, therefore, the «classification
nade between the work--charged enployees and the enpl oyees
of the regular establishnent has no rational nexus with the
obj ect sought to be achieved by those Rules. Wiat the Hi gh
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Court failed to appreciate is that when an enpl oyee working
in the regular establishnment is transferred to a project he
has to | eave his ordinary place of residence and service and
go and reside within the project area. That is not the
position in the case of an enployee who is engaged on the
wor k- char ged est abl i shnent of excl uting t hat wor k.

Respondent Kunji Raman and other enpl oyees on whose behal f
he had filed the petition were all engaged for execution of
the Mahi Project and thus they becane a part of the work-
charged establishnment of Mahi Project. They were not
required to fromtheir regular place of service. The High
Court also failed to consider that for such enpl oyees the
pay scal es under the Pay Scale Rules are also different. The
material produced by the State goes to show that while
fixing the pay scales ~of enployees of the work-charged
establ i shnment of mahi Project the elenent of project
al  owance was also included therein and for that |[|eason
their pay scal es were higher than the pay scal es of genera

cat egory work-charged enpl oyees, sone of whom were
transferred and posted on the Mahi Project. Except a genera

denial in therejoinder _affidavit by Kunji Raman no ot her
material has been produce to point out that the said claim
of the GCovernment is not correct. The order dated 30.4.81
annexed with the rejoinder affidavit of Kunji Raman is with
respect of those work-charged enpl oyees who were absorbed on
43 regul ar posts which were newy created. They thus cased
to be work-charged enpl oyees enployed on -a project and
become general category work-charged  enpl oyees whose pay
scales were different and were, therefore, paid the project
al  owance. Thus the claim made by Respondent Kunji Raman and
other simlarly situated enployees for granting them project
al l owance was really msconceived. Fromwhat is now stated
by them in the counter affidavit, it appears that what they
really want is parity in all respects with the enpl oyees of
the regul ar establishnent. In other words, what they want is
that they should be treated as regular enployees  of the
Public Wrks Departnent of the (Rajasthan Government and
shoul d be given all benefits which are nade avail abl e under
the RSR and the Project Rules. Such a claimis not justified
and, therefore, the contention raised-in that behalf cannot
be accepted. W hold that the H gh Court conmitted an error
in declaring Rules 2(b) and (d) of the Project Rules 1962
and Rules 4(2) and (4) of the Project Rules, 1975 as Utra
vires Articles 14 and 16 of the Constitution.

We, therefore, allow Civil Appeal No. 652 of 1993 and
dismss Cvil Appeal No. 653 of 1993. In view of the facts
and circunstances of the case there shall be no order as to
costs.




