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JUDGVENT:

RAJENDRA BABU, J.

This is a matter which ought to have been resol ved by respondent
No. 8 and the appel |l ants and unnecessary litigation is being resorted to
by all the parties.

By the Constitution (7th Amendnent) Act, 1956, the States in Part
Cand Territories in Part D of the First Schedule were replaced by the
Union Territories, which, under Part |1 of the First Schedule, as
amended, inter alia, include the Union Territory of Delhi. The
adm nistration of the Union Territories is carried on by the Union
through an Admi nistrator. As stated by this Court in New Del hi
Muni ci pal Comittee vs. State of Punjab, 1997(7) SCC 339, the
President, who is the executive head of a Union Territory does not
function as the head of the Central CGovernnent, but as the head of the
Union Territory under powers specially vested in himunder Article 239
of the Constitution thereby occupying a position analogous to that of a
CGovernor in a State. Though the Union Territories are centrally
admi ni stered under the provisions of Article 239 they do not becone
nmerged with the Central Government as has been stated by this Court in
Satya Dev Bushahri vs. Padam Dev & Ors., 1955(1) SCR 549. However,
the Adm nistrator is conpetent to exercise all powers vested in him by
the Government of National Capital Territory of Delhi “Act, 1991 [1 of
1992] [hereinafter referred to as the Act]. The Admi nistrator functions
as a delegate of the President and will have to act under the orders of the
President, that is, the Central Government.

A letter was sent by the CGovernment of National Capital Territory

of Delhi [for short Government of NCT Delhi] to the Chief Controller of
Accounts, Governnment of India on 7.6.1994 that the Governnent of NCT
Del hi has decided to repatriate all the JAGCs/ AACs, who are presently on
deputation to that Government fromthe Mnistry of U ban Devel opment
and posted in various divisions under PWY Fl ood Control Departnent of
that Governnent. However, to avoid administrative problemthey were
repatriating 20 such officers in the first phase from 30.6.1994 and the
remaining simlar officers will be repatriated in phased nanner in due
course. On 28.6.1994, the Government of NCT Del hi issued an office
order indicating that it has been decided that the services of the officers
mentioned therein who are working in the Irrigation & Fl ood Depart nment
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or Public Works Departnent [for short PWD)] were to be placed back at

the disposal of the the Mnistry of Urban Devel opnent, Governnent of
India. This order was chall enged by an application before the Centra
Admi ni strative Tribunal, Principal Bench, New Del hi [hereinafter referred
to as the Tribunal].

The case put forth before the Tribunal by respondent No.1l and

certain individual officials in tw sets of applications, is that the PW of
CGovernment of NCT Delhi is a part of the Central Public Wrks
Department [for short CPWD and all officers and staff including the
accounts staff working in the PW thus belong to the CPWD, that the
accounts staff of the CPWD are under the adm nistrative control of the
Chief Controller of Accounts, the Mnistry of Urban Devel opnent; that
prior to 1976, the cadre controlling authority was the Accountant
General under the Conptroller of Auditor General and after the
Departmental i sati on of Union Accounts [Transfer of Personnel] Act, 1976
cane into force, the Mnistry of Urban Devel opnent becane their

controlling authority; that alll ‘the civil works and PWDs of the Union of
I ndi a have been treated to be under the Mnistry of Urban Devel opnent
by virtue of Allocation of Business Rules, 1961. 1In view of this position

the applicants before the Tribunal contended that the order made by the
appel lants is without jurisdiction and conpetence.

The stand taken on behal f of the Chief Controller of Accounts and

the Union of India’'is that there is only one service, nanely, the Union
Service and there is no separate service for the Union Territories and for
nost of the purposes of the Constitution, they are treated as a part of the
Uni on and hence the services or posts-or the staff working in the
Governnment of NCT Del hi are the services or posts in connection with the
affairs of the Union. . The Central Cvil Services [COassification, Control &
Appeal ] Rules, 1965 include all services or posts of the NCT Del hi and in
view of this position, the service conditions of enployees under the
control of the Governnment of NCT Del hi and the enpl oyees wor ki ng

under the Union are to be regul ated by the Uni on under proviso to Article
309(2) of the Constitution. Therefore, the Central Government has
overriding powers on the Government of NCT Del hi and, therefore,

Government of NCT Del hi cannot seek repl acenent of the applicants in

this case and fully supported the case of respondent No. 1.

The Government of NCT Del hi contended that the applicants were
transferred fromthe Union Accounts Departnent on deputation [w thout
deput ati on all owance] as a result of separation of accounts fromaudit in
1977 and they were allowed to continue for a |long period due to the
shortage of the qualified staff with the Government of NCT Del hi. Now
the Government of NCT Del hi has its own cadre since 1982 and has-ti ded
over the difficulty of shortage of qualified persons by the year 1994 when
108 officials who belonged to the Governnent of NCT Del hi cadre have
qualified in the conmbn SAS exam nati on conducted by the CGA = Prior

to enactnent of the Act, Delhi had a status of Union Territory wthout
Legi slature and the transactions relating to expenditure, receipts, etc.
were accounted for under the Consolidated Fund of India. After the
Del hi cane to be declared as National Capital Territory of Delhi with
Legi sl ature and i n consequence a separate Consolidated Fund of NCT

Del hi has been fornmed. Separate demands for each departnent which

i ncl udes PWD al so are prepared and presented by the Finance M nister

of the NCT Del hi before the Assenbly and the CAG report on the

accounts of the NCT Delhi is also placed before the Assenmbly along with
the Finance Accounts and appropriate accounts. The accounts of the

PWD di visions are rendered to Pay & Accounts O fice NO XXIl which is a
subordinate office of Chief Controller of Accounts, Governnent of NCT
Del hi and, therefore, contended that the Assenbly of NCT Del hi has ful
authority to make laws in respect of matters relating to public services
whi ch invol ved PW al so and the NCT Del hi [Allocation of Business]

Rul es, 1993 have also led to creation of the separate departnent of PW
with a separate budget provision and denmand. They contended that they
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have full control over the PW and there is also a separate accounts
service constituted in 1982 with its own rules. The nenbers of
respondent No.1, it was contended, were on deputation though w thout
deput ati on all owance and, therefore, the appellant is entitled to
repatriate themto their parent department which is responsible to give
them appropri ate posting and, therefore, they cannot nmake a grievance of
t he same.

The Tribunal stated that in spite of Constitutional devel opments in
regard to Del hi by introduction of Article 239AA and coning into force of
the Act, Delhi still continues to be a Union Territory and as a Union
Territory all the posts and services under its control continue to be the
Central Services and Posts and, therefore, accepted the contention raised
on behalf of the Union of India that it is the only services under the
Union and the State. After exam ning the Del hi Adm nistration

Accounts Service Rul es framed under Article 309 of the Constitution and
the Government of India (Allocation of Business) Rules, 1961, the

Tri bunal took the view that the NCT Delhi will be subject to genera
control and supervision of the Mnistry of Urban Devel opnent of the

Uni on of ‘India insofar as the managenent of the services of its PMDis
concerned-and-in the present case the adm nistration of NCT Del hi had

i ssued the inmpugned order despite objections of the Mnistry of Urban
Devel opnent and hel d that the executive powers exercised by the Lt.
CGovernor, Delhi in respect of various services are subject to the overal
control and supervision of the President and on that basis the Tribuna

al l owed the applicatiion and quashed the inpugned order directing
repatriation. Hence aggrieved by this order of the Tribunal, these
appeal s have been preferred by the Governnent of NCT Del hi.

Shri P.P. Ml hotra, |earned senior Advocate appearing for the Union

of India, raised a prelimnary objection on the basis of Section 52(hb) of
the Act which provides that all suits and proceedings in connection with
the administration of the Capital shall be-instituted by or against the
CGovernment of India. The objection raised by the |earned counse

ignores the fact that the matter arises out of an order passed by the

Tri bunal before which the Governnent of NCT Del hi was inpl eaded as
respondent No.3 while the Union of |India was inpleaded as respondent

No. 1. When the Union of India was al so i npl eaded as a party-and the
appel | ant as another separate party and the order nmade by the Tribuna
affects one of the parties, it is difficult to conceive as to why that party
cannot file an appeal invoking the provisions of Article 136 of the
Constitution which is a proceeding agai nst the orders made by the courts
and the Tribunals. The positionin lawis clear that though the Union
Territories are centrally adm ni stered under the provisions of Article 239
of the Constitution, they do not becone nmerged with the Centra

CGovernment and they formpart of no State and yet are the territories of
the Union, as has been held by this Court in Satya Dev Bushahri vs.

Padam Dev [supra] and NDMC vs. State of Punjab [supra].. Thus, it

nust be held that the Union Territory does not entirely |ose its existence
as an entity though large control is exercised by Union of India. I'n
this view of the matter, we do not think the prelimnary objection raised
on behal f of the respondents by Shri Ml hotra is justified and the sane

i s rejected.

What ever may have been the position prior to the comng into force

of the Del hi Administration Accounts Service Rules, 1982 [hereinafter
referred to as the Rules], fromthe date of the comng into force of these
Rul es, they govern the Del hi Admi nistration Accounts Service. Rule 3 of
the Rules provides that on or fromthe date of comencenent of the

Rul es, there shall be constituted a Central Cvil Service to be known as
the Del hi Administration Accounts Service. The Tribunal has been

carried away by the fact that what has been constituted is the Centra
Cvil Service and, therefore, it is entirely under the control of the Centra
Governnment ignoring for a noment other part of the rule, nanely, that

out of the Central Civil Service, Delhi Admnistration Accounts Service is
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segregated. |If under the Rules, there is a separate cadre constituted, the
Rules will hold the field whether it is the Government of NCT Del hi which
is applying the Rules or the Central Governnent in exercise of its power
in the matter of administration of the NCT Del hi. When the Rules hold
the field, the rules will have to be applied. Therefore, if the rules are
applied, it beconmes clear that under Rule 5, the initial constitution of
service is indicated and as to who become absorbed in the services of the
Del hi Adm nistration Accounts Service and who are absorbed thereto is

al so indicated and subject to what conditions. Rule 7 of the Rules

provi des for nethod of recruitment to Gade | and Il of the Service and
proportion is fixed by transfer on deputation of officers holding

equi val ent posts in the departnentalised accounts organi sation or

M ni stries and Departnents of Governnent of India and fromthe Indian
Audit and Accounts Departnents or by pronotion fromofficers of the

Grade | of the Del hi Subordi nate Service who have passed the SAS

exam nation and recruitnent to Gade Il will have to be made by

promotion from Grade Il officers of Subordinate Service who have passed
SAS exam nati on_whi ch,” however, w |l not preclude the Adm nistration
fromfilling any vacancy by deputation of the qualified officers of the
Audit Departnent or fromthe office of the Controller General of Accounts
in accordance with the orders of the Central Governnment issued from

time to time. The question for consideration is whether it is open to the
CGovernment of NCT Del hi to ask for repatriation of those who have been
sent on deputation and when all appointments in the Service will have to
be made on the basi's of the lists prepared .in accordance with Rules 5

and 7 of the Rules and not against any specified posts included in the
Service and thereafter the appointing authority will allocate the persons
borne on the lists to various offices of the Adnministration. It is also nmade
cl ear that where the exigencies of the situation so demand the appointing
authority may, for reasons to be recorded inwiting, appoint a person
hol di ng anal ogous or simlar posts under the Central Government or a
State CGovernnent on deputation for a period of not exceeding three

years. Again for duty posts which is of purely tenporary in character or
a permanent post which is declared to be such post, a |ocal arrangenent
could be made but for a period not exceeding six nonths fromofficers

who are eligible for inclusion in the list under rule 11 or rule 15.
Therefore, what is required to be seen is when rul es have been franed
under Article 309 of the Constitution after obtaining approval of the
Union of India and in accordance with those rul es appoi nt nents have to

be made to various posts, it is difficult for us to conprehend as to how
the Central CGovernnment could act contrary to those rules which have

been specifically made in respect of Del hi—Adm nistrati on Accounts

Servi ce .

In the wake of this difficulty, Shri Ml hotra and Shri V. K Rao
submitted that the posts in the PAD in relation to these officers are
posts under the CPWD which directly come under the control of the

M nistry of Urban Devel opment but this argunment is belied by the fact
that the orders posting themin the Del hi Adm nistration Accounts
Service clearly indicated that they woul d be on deputation to Delh
Admi ni stration without any deputation all owance but the fact renains
that these officers have been posted only on deputation. |If really as
contended for the respondents that the Accounts Departnent of the PW
in the Governnent of NCT Del hi was part of the Accounts Departnment of
the CPWS, then there was no need for sending them on deputation and
they could have been directly posted. Al though such a case was
advanced before the Tribunal, no finding has been recorded on this
aspect of the matter but we are clear in our mind that they could not
have been sent on deputation to the Governnent of NCT Delhi to work in
the Del hi Admi nistration Accounts Service and, therefore, this contention
cannot be accepted at all

The Tribunal also in fact noticed that the stand of the Union of
India is not appropriate having all owed the establishnent of the Del hi
Adm ni stration Accounts Service as far back as in 1982 and al so al | owed
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setting up of the PW of the NCT Del hi and applicants who are not
admttedly part of the Del hi Adm nistration Accounts Service shoul d
have deci ded whet her these applicants should be absorbed in the Delh
Admi ni stration Accounts Service or not and appropriate decision on that
aspect shoul d have been taken which woul d have resol ved the probl em
once for all. Though the Tribunal came to the conclusion that the
appel l ant did not have the conpetence to issue the inpugned order for
repatriation they did comrent upon the nerit of the nmatter, which, we
think in the circunstances of the case, is justified.

VWen all other argunents failed, alnmpst in desperation, the

| earned counsel for the respondents, submitted that under the Rules

only one post is covered and not the other posts in the PW so far as the
Del hi Adm nistration Accounts Service is concerned. As stated earlier, as
to how many posts are available nowis not clear although at the tinme of
fram ng of the Rul es, one post night have been avail abl e whi ch was

shown in the cadre-and several other posts mght also have been created

or come into existence because unl ess the posts were avail able, the
menbers of respondent No.1 before the Tribunal could not have been

deputed t'o such posts. |If as a fact they have been deputed to such
posts, the posts nmust have been available as in the absence of such
posts, they could not have been deputed to the sane. |In that view of the

matter, we find no substance in this argunent.

In the result, we set aside the order nmade by the Tribunal and

direct respondent No.8 to take appropriate steps to give effect to the
proposal made by the appellants or totake steps for absorption in Delh
Admi ni stration Accounts Service as indicated by the Tribunal to which
we have adverted to above. Let such action be taken within three

nont hs from t oday.

The appeal s stand al |l owed accordi ngly. No costs.
SN
[ S-" RAJENDRA BABU ]

S
[ DORAI SWAMY RAJU |

OCTCBER 03, 2001.




