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Boli J. Sorabjee, S.P. Chinoy, Sr. ~Advs., GCeorge, A
Rebel l o, Z. Bharucha, N. Ganpathy, Advs. with themfor the
Respondent in S.N. P. Shipping.
C. A Sundaram Sr. Adv., A. M Vernekari, M. Mdhayi Divan,
Rajiv Dutta and Uday Kumar, « Advs. with him for the
Respondent in Kara Mara Shi ppi ng

JUDGMENT

The foll owi ng Judgnment of the Court was delivered:
[ Wth C A Nos. 8535/1997, 8536/1997, C A Nos. 2145-
2146/ 98] [Arising out of SLP(C) 3 & 4/1998)]
Ms. Sujata V. Manohar, J.

Leave granted.

Worl d Tanker Carrier Corporation (hereinafter referred
to as the "WICC ) is the appellant in these appeals. WCC
is a foreign conpany registered in Mnrovia, Liberia. It is
the owner of a vessel mt. "New Wrld". The vessel is
registered in Hong Kong. On 21st of Decenber, 1994, New
Wrld was involved in a collision with a vessel-mv. "YA
Mawl aya" international waters 200 nautical miles off the
coast of Portugal. YA Maw aya is a vessel registered in
Cyprus. It is owed by MS. Kara Mara Shi ppi ng Conpany Ltd.
(hereinafter referred to as "Kara Mara'), a conpany
registered in Cyprus. The said conpany is referred to
variously in these proceedi ngs as di sponent owner/charterer
of ya Mw aya to Vestman Shipping Conpany Ltd., a conpany
registered in Cyprus. Kara Mara thereafter becanme bare boat
charterers of Ya Mawlaya. Prior to the sale of the said
vessel, kara mara had entered into a nanagenent agreenent
dated 11th of April , 1994 with SNP Shipping Services P.
Ltd. (hereinafter referred to as 'SNP), a conpany
registered in India for the managenent of the vessel Ya
Mawl aya. According to the appellant, on the sale of the said
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vessel, Kara Mara's agreenent with SNP canme to an end. On
the other hand, it is claimed by SNP that under the said
managenment agreenment they were put in charge of recruiting
crew and officers of the said vessel. SNP entered into a
sub-contract with one Hol bud Ship Managenment Conpany Ltd.
for the conmmercial managenent of t he said vessel, under
this agreenent, Hol bud Ship Managenment Conpany Ltd. were in
charge of booking cargo and coll ection of freight in respect
of the said vessel Holbud Ship Managenment Conpany is a
conpany registered in the United Kingdom |Its holding
conpany Hol bud Itd. is also a conpany registered i n Engl and.
thus in respect of the vessel Ya Mawl aya which is a foreign
vessel registered in Cyprus, all persons and/or conpanies
claimng ownership rights either as owners or as charterers,
managers or sub-managers are foreign conpanies save and
except SNP which is ~a conpany registered in Bonbay, India.
The vessel New Wrld w'th which it collided and its owners
are al so foreigners/foreign conpanies.

As a result of the collision which took place between
New Worl d —and Ya Maw aya off the coast of Portugal on 21st
of Decenber, 1994, eight ~crew nmenbers of the vessel New
Wirld died. There were - injuries to some of the crew nenbers
was damage to bot the vessels. There was al so danage to the

cargo . At the time of collision Ya Mawl aya was carrying a
cargo of soyabeans belonging to the Italian firmof Cereo
Italia SRL which had been |oaded on the vessel in new

Oleans, United States of America, new Ol eans was the |ast
port of <call of Ya Mawl aya before the collision. On 3rd
January, 1995 Kara Mara took proceedings in Lisbon, Portuga
in which New World was arrested. 1t was rel eased on a letter
of guarantee for US $ 10,073,000 by WICCs P & | dCub
Britannia on 18th January, 1995.

Bet ween 30th on December, 1994 and 31st of January.
1995, several proceedings were adopted by various clai mants
against the owners of Ya Mawaya in the District Court of
New Orl eans, Lousiana, wunited States of Anerica. These
i ncluded an action by WICC for recovery of danmmge for damage
to their ship New Wrld. Cereol “also filed a civil action
agai nst both the vessels and against the owners of both the
vessel s for damage to their cargo. The |egal heirs of sone
of the crew menbers who died in the collision-also filed
civil actions for wvarious anounts. The —appellant WCC
bet ween January 17 and 20, 1995 get two sister vessels of Ya
Mawl aya, Ya Latf and Ya Jaleel arrested in the action
brought by the appellant in the United States of Anerica.
These vessels were pleased on the issue of a letter of
undertaking for US. $ 20 MIlion by P &1 Cub of Kara Mara
and SNP the New Castle Protection and Indemity Associ ation
(hereinafter referred to as 'New Castle’).

Kara Mara thereafter filed an action for limtation of
l[iability in the Suprenme Court of Hong Kong agai nst - WICC and
all possible clainmants. The court at Hong Kong has, however,
stayed the wit in Hong Kong on the ground of Hong Kong

being a forum non conveniens by an order dated 6th
Sept enber, 1995. Kara Mara al so made a conditiona
application for limtation of its liability before the

District court at New Orleans. Kara Mara and all Ya Mawl aya
interests have filed a conmon defence, inter alia, pleading
that the court at new Oleans |acks ground of forum non
conveni ens. This issue is under exam nation there.

During the pendency of all these proceedings, on 12th
of May, 1995, SNP filed Admiralty Suit No. 26 of 1995 in the
Bonbay High Court. The suit which has been filed in the
admiralty jurisdiction of the Bonbay H gh Court is for
[imtation of SNP's liability in respect of the said
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collision. Prayers (a) to (e) inthe Admralty Suit No. 26
of 1995 pertain to setting up of a limtation fund and ot her
connected reliefs. Prayer (f) is for an indemity from Kara
Mara, Vestman Shipping Conpany Ltd. and WICC, in respect of
all claims against SNP relating to the collision, Interim
reliefs prayed for in prayers (h) and (i) are to restrain
t hose defendants who have instituted suits in the US.
courts or elsewhere from in any manner proceeding with the
pre-trial proceedings or hearing of the conplaints/civi
action instituted by them in the US. Courts or el sewhere
(anti-suit injunctions).

Oiginally, the only plaintiff inthe Admralty Suit
No. 26 of 1995 was SNP. Subsequently, Hol bud Ship managenent
ltd., HO bud Ltd., H Merali and Shaukat Merali, Directors
of  Hol bud ship Managenent Ltd. have got thensel ves
transposed as plaintiffs 2-to 5.

On 15/16th of Novenber, 1995, nuch after the filing of
Admiralty Suit No. 26 of 1995, the vessel Ya Mawl aya was
brought to the port of Bonbay under ballast. On the
applicati'onof SNP in the Bonbay Hi gh Court, the vessel was
arrested on 17th of Novenber, 1995  in the said suit. In
January/ February, 1996, ~three other admralty suits were
filed by the Second officer, the Third Oficer and the Chief
chief Engineer of Ya Maw aya in respect of their claimfor
wages and |oss of / future wages. The vessel Ya Mawl aya has
been arrested in these three suits also. One G@alaxy
Mul timodal [td. filed an application in the pending
admiralty suit on SNP for the a fresh arrest of the sane
vessel on the ground of non-paynent for. supply of
neceassities. And in that application also the ship has been
arrested.

On 22nd of March, 1996 Kara Mara mara filed Admiralty
Suit No. 28 of 1996 seeking linmtation of their liability
and setting up of alimtation fund in respect of ' their
liability arising fromthe collision of Ya Maw aya w th New
World. Although WCC did not appeal in the two admiralty
suite initially, it has now appeared under protest to
contest the issue of jurisdiction of |aw Bormbay Hi gh Court
to entertain those adnmiralty suits to be tried as a
prelimnary issue on a demnurer.

In the two admiralty suits, the Bonmbay Hi gh Court has
al so granted anti-suit injunctions against WICcC
restraining it fromproceeding with its clains in the Court
at New Oleans in the State of Lousiana, U S A contenpt
proceedi ngs were taken out for breached of the orders passed
by the Bonbay Hi gh Court in the connection. By an order of a
| earned single judge of the High Court in. the contenpt
proceedi ngs the defence of WCC was ordered to the struck
off. We. are not referring to these proceedings in detai
because of what has subsequently transpired on appeal before
the Division Bench. On the question of the jurisdiction, the
Single Judges held that the court has jurisdiction.. From
both these orders appeals were filed before a Division Bench
of the Bonmbay High Court. The Division Bench, by its order
dat ed 20/21st of August, 1997 in Appeal No. 556 of 1997,
after considering the recalcitrant conduct of WICC and the
contenmpt commtted by it, ultimately held that WICC car be
gi ven one nore chance to appear and defend the proceedi ngs
on condition that in future in complies with all the orders
of the court. On the question of jurisdiction, the D vision
Bench by a Separate order of 21.8.1997 held that the court
had jurisdiction to entertain and try the suits. Gvi
Appeal No. 8534 of 1997 filed before us by WICC i s agai nst
the order of 21.8.1997 holding that the Bonbay H gh Court
has Jurisdiction to entertain and try the suit. Cvil Appea
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No. 8535 of 1997 is from the order dated 20/21./.1997 in
contenpt proceedi ngs.

Kara Mara and SNP also filed notions to conmpel WICC to
deposit in India US$ 15 mllion said to be received by WICC
fromNew Castle in settlement of its claim According to
WICC, this anpunt was held in escrow by |easers. Haight
Gardner Holland and Knight under certain arraignments, and
until further orders of the Bonbay Hi gh Court. The High
Court, by its order dated 21.11.1997 in appeal in these
notions taken out in Admiralty Suit No. 28 of 1996, has
passed an order directing WICC to deposit in the Bonmbay Hi gh
Court a sumof US$ 12.3 mllion and interest accrued
thereon to secure conpliance by WICC of orders of the Bonbay
Hi gh Court. Civil Appeal No. 8536 of 1997 has been filed by
WICC agai nst this order of 21st of Novenber, 1997.

The Hi gh Court” has  passed a further order dated
4.12.1997 in Admralty suit No- 26 of 1996 as also as
Admiralty suit No. 28 of 1996. Posting these suits for
experts hearing in January, 1998 . Cvil Appeals arising out
of S.L.P.(c) Nos. -3 and 4 of 1998 have teen filed agai nst
these orders. By interim orders in these S.L.P.S the ex
parts hearing of the two suits has been stayed.

We have heard all these appeals together since common
questions of law arise in all these appeals. The first
guestion that requires consideration is ‘the question of
jurisdiction. In order to consi der the guestion of
jurisdiction. In order to consi der the qguestion of

jurisdiction, it is necessary first to exam ne the nature of
alimtation action.

Describing the nature of- a limtation action, bar in
his book "Admiralty |aw of the Suprene Court " at page 154
traces the historic origins of limtation of liability as
fol l ows: -

" [Men would be deterred from

enpl oyi ng ships, if they lay under

the per pet ual f ear of bei ng

answerable for the acts of ( their

masters to an unlimted extent."

Thus wote the renowned Dut ch

jurist, Hugo Gotius, in 1625. To

i npose liability on shipowners for

acts of their nasters would be

"neither consonant to nat ura

equity ... nor.... conductive to

the public good." referring to the

law of his own nation, Gotius

continued, "[I]t is an established

rule that no action can be

mai nt ai ned agai nst the owner for

any greater sumthan the val ue of

the ship and cargo."

Al t hough by no neans uniform

sonme sort of rule of limted

liability on the part of the

shi powner has been the |aw of the

| eadi ng maritinme nati ons of

continental Europe since the mddle

ages ... "

In 1924 sever al | eadi ng nati ons adopt ed t he
International Convention for the Unification of certain
Rules relating to the limtation of liability of owners of
sea-going vessels. This is comonly referred to as the
Brussel s Convention of 1924. In 1957 a new convention on

Limtation of Liability of Sea Going Vessels was drafted to
repl ace the Brussels Convention of 1924. The new conventi on,
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of 1957 was signed by many leading nmaritinme nations of the
world. It is also signed by India. The convention fixes the

limt of liability of an owner of a sea-going vessel on the
basis of the tonnage of the vessel without regard to the
vessel’s value. It is to incorporate this Convention in our

statute law that Part XA was inserted in the Merchant
Shi ppi ng Act, 1958.

The right of an owner to bring a limtation action is
governed by Part XA of the Merchant Shipping Act, 1958. The
whol e purpose of limtation of liability is to protect an
owner against large clains, far exceeding the value of the
ship and cargo, which can be nmade against himall over the
world in case his ship nmeets with an acci dent causi ng damage
to cargo, to another vessel or |oss of personal life or
personal injury. Alimtation action, though it is normally
filed in the admralty jurisdiction of a court, is somewhat
different from an-ordinary admiralty action which normally
begins with the arrest of the defaulting vessel. The vesse
itself, through its master is a party in the admralty suit,
and the ‘plaintiff nmust have clains provable in admiralty
agai nst the wvessel. In the case of an action for linmtation
of liability, it is the personal right of the owner of the
vessel to file a limtation action or to use it as a defence
to an action against himfor liability. it is a "defensive"
action against clainms in admralty filed by various
cl ai mants agai nst the owner of the vessel and the vessel. A
l[imtation action | need not be filesin the same forumas a
l[iability action. But it rmust be a forum having jurisdiction
tolimt the extent of such clains and whose decree in the
formof alimtation fund will bind all the clainmants.

In the case of Volvox Hollandia, [1988 (2) Lolyds' ' Law
Reports Page 361], the English Court describing the natures
of a l[imtation action observed that “the purpose of
[imtation proceedings is, of course, to obtain a decree in
ram against all claimants for a single sumlinmted to the
amount of a limtation fund. . Referring to the Brussels
Convention of 1957, the court referred to Article 4 which
provides that the Rules relating to the constitution and
distribution of the limtation fund, if any, and all Rules
of Procedure shall be governed by the national |aw of the
State in which the fund is constituted.

The Brussels Convention 1957 does not specify the
appropriate forum in which a limtation action properly so
called, may be instituted by the ship owner, ~However,
Article 7 of the Brussels Convention, 1957 gives to a
Contracting State the right to exclude certain persons from
the benefit of its provisions. Thus persons not ordinarily
resident in a contracting State nor having their principa
pl ace of business in the Contracting State and ships not
flying the flag of the Contracting states can be excl uded.

Article 7 is as follows

" This convention shall apply

whenever the owner of a ship, or

any other person having by virtue

of the provisions of Article 6

hereof the sane rights as an owner

of a ship, linmts or seeks to linit

his liability before the courts of

a contracting State or seeks to

procure the release of a ship or

other property given wthin the

jurisdiction of any such State.

Nevert hel ess, each contracting

State shall have the right to

exclude, wholl, or partially from
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the benefits of this, convention

any non-Contracting State, or any

person who, at the tine when he

seeks to limt his liability or to

secure the release of a ship or

ot her property arrested or the bai

or other security in accordance

with the provisions of Article 5

hereof, is not ordinarily resident

in a Contracting State, or does not

have his princi pal pal ace of

business in a contracting State or

any ship in respect of which

limtation of liability or release

is sought which does not at the

time specified -above fix the flag

of a contracting State."

(underli ni ng ours)

Under principles of private International law, a court
cannot entertain an action -against a foreigner resident
outside country or a foreigner not- carrying on business
within the Country, unless he subnits to the jurisdiction of
the court here. This principle applies to actions in
per sonam

Regardi ng actionsin rem Cheshire and North in Private
International Law, Twelfth Edition, explain the position
with reference to admiralty actions. It is stated (p. 213):

"o the only action in remknown

to English law is that which 1ines

inan Admralty court —against a

particular res, nanely a ship or

sone other res, nmuch as cargo,

associ ated with the ship.

The Supreme Court Act 1981

lists the clains that lie wthin

the Admralty Court and goes on to

nake detail ed provisions as to when

an action in remnmay be brought. To

take one instance the rule has | ong

been that a maritine lien attaches

to and remains enforceabl e agai nst

a ship that collides wth and

danmages another ......

That the ship is the defendant

in an action brought to enforce the

lien is wunderlined by the I|ega

process available to the plaintiff.

After obtaining the issue of a

summons in rem he may procure a

warrant for the arrest of the ship

which is then affixed by the

Admiralty marshal of a short tine

on any mast of the ship or on the

out side of any suitable part of the

ship’s superstructure, being |ater

replaced by a true copy. There is

no alternative nethod.

The person is the ship, and

therefore it is essential that it

should be ’'so situated as to be

within the lawful control of the

State under the authority of which

the court sits’. In short, the

court is conmpetent to entertain the

action if the ship lies within the
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England........ "

This is also the basis on which chartered Hi gh Courts
exercise admralty jurisdiction. Clause 32 of the Letters
patent of the Bonbay H gh Court defines its admralty
jurisdiction with reference to preceding letters patents
which derive jurisdiction under the Colonial Courts of
Admiralty Act, 1891 and the Admiralty Courts Act, 1811

This court had an occasion to deal with the question of
jurisdiction with reference to foreign vessels and foreign
owners of such vessels. In the case of British India Steam
Navi gation Co. Ltd. V. _Shannughavilas Cashew |Industries &
Os. [(1990) 3 SCC 481] this Court exam ned the effective
operation of the statutes of a country in relation to
foreigners and foreign ships. This court said (p. 492): "In
general , a statute extends territorially, unless the
contrary is stated, throughout- the country and will extend
to the ~territorial waters, and such places as intention to
that effect is shown. A statute extends to all persons
within the “country if that intention is shown. The |ndian
Parliament, therefore, has no authority to legislate for
foreign vessels or foreigners-in themon the high seas. Thus
a foreign ship on the high seas, or her foreign owners or
their agents in a foreign country, are not deprived of
rights by Court statutory enactnment expressed in genera
terns unless it provides that a foreign ship entering an
Indian port or territorial waters andthus com ng within the
territorial jurisdiction is to be -covered .............
wi t hout anyt hi ng nore |Indian statutes are ineffective
agai nst foreign property and foreigners outside the
jurisdiction." It is this principle which is reflected in
Section 2(2) of the Merchant Shipping Act, 1958.

Section 2 of the Merchant shipping Act, 1958 deals with
the application of the Act. It states that the provisions of
the Merchant Shipping Act which apply to a vessel, wll
apply to those vessels which are specified in the section
Section 2 is as follows: -

" Section 2 :

(1) Unless ot herw se expressly

provi ded, the provisions of
this Act which apply to .

(a) any vessel which is registered

in India: or

(b) any vessel which is required by

this Act to be so registered; or

(c) any other vessel which is owned

wholly by persons to each of whom

any of t he descriptions specified

in clause (a) or in clause (b) or

in Clause (c) as the case may be

of section 21 appli es,

shall so apply wherever the vesse

may be.

(2) Unless ot herw se expressly

provided, the provisions of

this Act whi ch appl y to

vessel s ot her t han t hose

referred to in sub-section (1)

shall so apply only while any

such vessel is within India,

i ncl udi ng the territoria

waters thereof."

(underlining ours)

In section 2(1)(c), the reference to persons specified in
clauses (a) , (b) and (c) of Section 21 isto: " (a) a
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citizen of India; or (b) a conpany or a body established by
or under Central or State Act which has its principal place
of business in India; or (c) a co-operative society which
satisfies the followi ng requirenents, nanely; (f) the co-
operative society is registered or deened to be registered
under the co-operative Societies Act, 1912, or any other |aw
relating to co-operative societies for the tinme being in
force in any State; (ii) every individual who is a nenber of
the co-operative society and where any other co-operative
society is nenber thereof, every individual who is a nmenber
of such other co-operative society, is a citizen of India"
Thus a vessel falling under Section 2(1) (c) is a vesse
owned wholly by Indian citizens/Indian Conpanies/|ndi an Co-
operative Societies.

Section 3(16) defines  "H gh Court" in relation to a
vessel . It is as fol lows:
" Section 3(15)
H gh Court, “inrelation to a
vessel, neans the Hi gh Court within
the " lLimts of whose appel | ate

jurisdiction -

(a) the port of registry of
the vessel is situate; or

(b) the vessel iis for the tine
bei ng or;

(c) the cause of action wholly
or in part arises; "

Both these sections apply to those provisions of the
Act which apply to a vessel. Section 2 provides that those
provisions of the Merchant Shipping Act which apply to
vessels falling in Section 2(1), shall apply wherever such a
vessel may be. Those provisions which apply to vessels
falling in Section 2(2) i.e. foreign vessels, shall apply
only while the vessel is in Indianterritorial waters. There
are several sections and/or parts of the Merchant Shipping
Act which apply to vessels. e.g. Part V of the Merchant
Shi ppi ng Act, 1958 (Sections 20 to 74) deals wth
Regi stration of Indian Ships. Part VIII deals wth passenger
ships and so on. In relation to litigation regardi ng vessels
the High Court having jurisdiction is specified in Section
3(15).

The provisions regarding a limtation-action have been
reduced to a statutory fromin part XA of the Merchant
Shi ppi ng Act, 1958. Part XA was introduced in the Merchant
Shi ppi ng Act, 1958 by Amending Act 25 of 1970, in order to
give effect to the Brussels International Convention of 1957
relating to the limtation of liability of the  owners of
sea-going ships, to which Indiais a signatory. Part XA
consists of Section 352, 352A to 352F. Under Section 352A
the owner of a sea-going vessel may limt his liability in
respect of any occurrence to his vessel resulting in | oss of
life of personal injury or loss of property or damage to
cargo either in respect of persons or property carried on
his vessel or on another vessel as also any liability in
respect of damage to a vessel. The owner is entitled to
[imt his liability in respect of all such clains arising
fromone occurrence, in the nanner provided in Section 352B
provided that the occurrence giving rise to the clains did
not result fromthe actual fault or privity of the owner.
The burden of proving that the occurrence which has given
rise to a claimagainst the owner of a vessel did not result
fromhis actual fault or privity, shall be on the owner.
Thus Section 352A(1) and (2) provide as foll ows:

" Section 352A

(1) The owner of a sea-going vesse




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of 15

may limt his liability in
accordance with the provisions
of section 352B in respect of
any claim arising fromany of
t he fol l owi ng occurrence
unl ess the occurrence giving
rise to the claim resulted
from the actual fault or
privity of the owners -

(a) loss of life of or persona
injury to, any person being
carried in the vessel, or loss
of, or damage to any property
on board the vessel

(b) loss of life “of, or persona

injury to, ~any -other person
(whet her -on | and or on water),
| oss of or danmge to any ot her
property ~or infringenent of
any rights-

(i) which~ is caused by the act,
negl ect or default or any
person on board the vessel for
whose act, neglect or default
the owner is responsible ; or

(ii) which is caused by the Act,
negl ect | or default or _any
person on board the vessel for
whose act, neglect or default
the owner is_ responsible
provi ded that —the owner shal
be entitled to limt hi s
liability in respect of _any
negl ect or default as the
referred to in sub-clause (ii)
only when the act neglect or
default is one which occurs in

t he navi gation or t he
managenment of the vessel or in
t he | oadi ng, carriage or
di scharge of <cargo or in the
enbar kat i on, carriage or
di senmbar kati on of t he

passengers.
(2) The burden of providing that
the occurrence giving rise to
a claimagai nst the ower of a
vessel did not result fromhis
actual fault or privity shal
be on the owner".
Under Section 352B, the limt of liability is fixed on
the basis of the tonnage of the vessel
Under Section 352C, Sub-sections (1), (2) and (3) are
as follows: -
" Section 352C
(1) where any liability is alleged
to have been incurred by the
owner of a vessel in respect
of clains arising out of an
occurrence and the aggregate
of the clainms exceeds or is
likely to exceed the limts of
liability of the owner under
Section 352B, then the owner
may apply to the H gh Court
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for the setting up of a
limtation Fund for the tota
sumrepresenting such limts
of liability.

(2) The H gh Court to which the
application is nade under sub-
section (1) may, deternine the
anmount of t he owner’ s
liability and require him to
deposit such anpbunt with the
H gh Court or furnish such
security in respect of the
amount as in the opinion of
the H gh Court is satisfactory
and the anount so deposited or

secured shall constitute a
limtation Fund for t he
pur poses of the cl ai ns

referred to in sub-section (1)
and shall be utilised only for
the paynment of such clains.

(3) After the Fund has been
constituted, no person entitle
to claim ‘against it shall be
entitled 'to exercise any right
agai nst any other assets of
the owner in respect of  his

claim against the Fund, -if
t hat Fund is actual |y
avai |l abl e for  benefit of the
cl ai mant .

Under Section 352F, for the purposes of Par

XA, the

provisions relating to limtation of liability of an owner
of a vessel shall apply also to a charterer, manager and

operator of the vessel and to the master, nenbers

of the

crew and other servants of the owner, charterer, manager or

operator acting in the course of their enploynent.
352F (1) is as follows:-

" Section 352F:

(1) Subject to the provisions of

sub-section (2), the
provi si ons of this part
relating to [imtation of

l[iability of an owner of a
vessel in respect of «clains
arising out of an occurrence
shall apply to the charterer
manager and operator of the
vessel and to the naster,
menber of the crew and other
servants of t he owner,
charterer, nmanager or operator
acting in the course of their
enpl oyment in the sane nmanager
as they apply in relation to
the owner.

provided that the total linmts
of liability of the owner and
all other persons referred to
in this sub-section in respect
of personal clainms arising on
a distinct occasion shall not
exceed the anmpounts determ ned

Section
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in accordance with the
provi sions of section 352B

Part XA does not deal wth or contain provisions
relating to vessels. It deals with the personal right of an
owner of the vessel to limt his liability in respect of
clains against himarising out of an "occurrence" to his
vessel. It is a right in personamthat he seeks to enforce
against the claimants. Therefore, Sections 2 and 3(15) of
the Act do not apply to his action. part XA which deals with
l[imtation actions al so does not contain any express
provision of the kind contenplated by Article 7 of the
Brussel s Convention, 1957.

Alimtation action as in the present case, falls under
the High Court’s Admiralty jurisdiction. But a limtation
action, though filed in"Admralty, is not against a vessel
it is »a protective action against clains which may be fil ed
by others agai nst  owner of the wvessel in admralty
jurisdiction. Therefore, a plea of linitation can be taken
as a defence by the owner in-an action in admralty filed
agai nst him by the clai mant agai nst himand his ship. Hence,
the court having jurisdiction to entertain an admralty
action against the vessel of the owner has jurisdiction to
set up alimtation fund for the owner. Simlarly, if the
owner initiates the "defensive" actionin linmtation, the
court which has jurisdiction to entertain aliability claim
will have jurisdiction to entertainthe linmtation action
If a liability claimis already filed, that court will have
jurisdiction over limtation action also. But clains may be
several, and they nmay be actually filed or nay be apprehend.
Any court where such a claim is filed or is likely to be
filed will have jurisdiction to entertain a Ilimtation
action. The court of domicile of the owner and the ship is a
court where such a claimis likely to be filed. Therefore,
that court wll also have jurisdiction. Qut of these, the
owner has the option to choose ‘his court for filing a
l[imtation action.

Is there any other court which will have jurisdiction?
| earned counsel for SNP drew our attention to C ause 12 of
the Letters Patent, Section 20(2) of  the G vil ~Procedure
Code and Section 3(15) of the Merchant Shipping Act and
submitted that the Court within whose jurisdiction a part of
the cause of action arises is a court having jurisdiction in
alimtation action.

As earlier stated, Section 3(15) has no application to
alimtation action. Clause 12 of the Letters Patent also
has no application because a limtation action is governed
by Clause 32 of the Letters Patent and into Cause 12. For
the same reason, Section 20 of the G vil Procedure Code will
not govern the admiralty jurisdiction of a chartered High
Court regulated by its Letters patent. Alimtation action
in admralty jurisdiction cannot be filed in a court where a
part of the cause or action arises when all claimnts who
are defendants to the action are foreigners who reside
outside India, who do not carry on business in India and who
have not submitted to the jurisdiction of any court in
India, and have not filed a liability action here and are
not likely to do so.

Admiralty Suit no. 26 of 1995 is filed by SNP, a
conpany registered in India, claimng to be the managers of
the vessel Ya Mawl aya and hence falling wthin the
definition of owner under Section 352F. QOhers who are
subsequently, transposed as plaintiffs are foreign conpanies
or foreigners. The claimants are some of the defendants.
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They are all foreigners. Oher defendants are other owners,
all of whomare foreigners or foreign conmpanies. None of the
claimants in respect of whose clains a limtation fund is
sought to be set up, is wthin the jurisdiction of the
Bonbay High Court; nor do they carry on business within the
jurisdiction of the Bonbay H gh Court, nor have they filed
clains before it in respect of the occurrence in question or
have submitted to the jurisdiction of the Court. sone clains
in respect of Ya Malaya have been | odged, no doubt, in the
Bonbay High Court by SNP. itself, and by some crew nenbers
of Ya Maw aya and others. But these clains do not fal
within Section 352A and are not capable of being limted.
There is also no |likelihood of any claimbeing filed there
since all <clains are already filed before the courts in the
U S. A The Bonbay H gh Court has, therefore, no jurisdiction
in respect of Admiralty suit No. 26 of 1995. There is also
m sj oi nder of causes of action in the suit looking to the
prayersin the suit. But we need not examne this aspect
since in any event the Bonbay Hi gh Court has no jurisdiction
to entertain the limtation action. O course, in theory, if
in future any liability actionis at all filed there which
is capable of limtation, SNP would be entitled to set up
l[imtation as a defence or file an independent linitation
action. But the present suit is without jurisdiction

SNP has clainmed that the Bonbay H gh Court has
jurisdiction because a part of the cause of action has
arisen within its jurisdiction. SNP, under - its managemnent
agreement with Kara Mara, clains to have recruited the crew
of the vessel Ya Maw aya i n Bonbay. since the owner is
required to establish "no fault or privity® on his part in
respect of the "occurrence", one of the relevant factors for
this purpose is recruitnent by the owner of a conpetent
crew. Since recruitnent was in Bonbay, SNP clains ' that a
part of the cause of action has arisen in Bonbay. Therefore,
SNP contends that the Bonbay H'gh Court has jurisdiction
However, in view of what we have held above, this does not
confer jurisdiction on the High Court in an adnmiralty action
of the present type.

In the present case the collision which gave rise to
the owner’s liability has occurred on the high-seas off the
coast of Portugal. Neither of the vessel involved in the
collision is an Indian vessel. The owners of both these
vessel s are al so foreigners. The charterers and sub-nmanagers
are also foreign conpanies. Only one out of° severa
manager s/ sub- nanagers of Ya Mawl aya in and | ndian Conpany.
And the only act of managenment in Bonmbay is said to be the
recruitment of the crew. For reasons already stated, this
factor alone will not confer jurisdiction

Mor eover, when the right to set up alimtation fund is
aright whichis comopn to all persons conming within the
category of "owner" under Section 352F and “a conmmon
[imtation fund has to be set up, an act of managenment only
by one of the "owners" when all the other owners are outside
the jurisdiction of the Bonbay High Court and all their acts
are outside the jurisdiction of the Bonbay H gh Court, will
not be sufficient to confer jurisdiction. It is difficult to
consider the Bonbay H gh Court as the domiciliary court of
the owners of Ya Mawl aya when the persons/conpani es to whom
the vessel belongs are doniciled outside India and out of
the entire body of persons/conpanies falling within the term
"owner" under Section 352F, only one nmanager is an Indian
conpany, and the vessel is registered in a foreign country.

The entire course of conduct appears to be a deliberate
attempt on the part of the plaintiffs to bring the
[imtation action in Bonbay with a view to obtain anti-suit
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i njunctions against all the claimants who have filed
proceedi ngs against the owners and Ya nawlaya in the Courts
of the United States prior to the filing of the admralty
suit here. The Bonbay High Court, therefore, ought not to
have entertained Admiralty Suit No. 26 of 1995 brought by
SNP and ot hers.

Admralty suit No. 28 of 1996 is filed by Kara Mara
for the purpose of setting up alinmtation fund and to
obtain an anti-suit injunction in respect of all pending
litigations against it in foreign courts. 1In the case of
Kara Mara which is a foreign conpany registered in Cyprus,
no part of the cause of action has arisen wthin the
jurisdiction of the Bonbay H gh Court. The vessel which net
with the collision giving riseto liability is a foreign
vessel. The collision took place in the high seas off the
port of Portugal. All the clainms against Kara Mara have been
filed in foreign courts  and the clains which have now been
filed before the Bonbay H gh Court are not clains which can
be subjected to linmtation

Kara Mara, however, claims jurisdiction on the ground
that its vessel Ya Mawl aya was i n the Bonbay harbour at the
time when it filed its suit for Iimtation. Reliance is
pl aced on Section 2(2) of the Merchant Shipping Act for this
pur pose. Section 2(2), however, has no application to a
l[imtation action /per-se, as stated earlier. Alinitation
action is not directed against the ship nor can the action
be instituted by the arrest by the foreign vessel present in
the territorial waters of the country where the action is
instituted. It is an  action by the owner acting personally
agai nst his clainmnts who are seeki ng danages i n respect of
the loss or injury caused by the owner’s vessel. Therefore,
the presence of a foreign vessel in the territorial waters
will not give the court jurisdiction to entertain a
[imtation action by its owner unless the presence of the
foreign vessels given rise to-an admralty action by a
claimant in that court, which~ claim is subject to
l[imtation, or the presence of the vessel has created a
i keli hood of such action being taken there, or the court is
a domciliary court of the owner attracting such /clains
there. That is not the case here. In fact, at the time when
Kara Mara filed the suit all clains were already filed
against it in the foreign court at New Oleans, U S A No
doubt Kara Mara had challenged the jurisdiction of that
court and had succeeded in the first round. but that was by
no means a final adjudication. Nor can one legitimtely
conclude from this the 1likelihood of clains being filed in
Bonbay. In the present case, the Bonbay Hi gh Court is not
the domciliary court of Kara Mara or its vessel. Nor it any
claimfor liability which can be Ilimted fil ed against kara
mara in the Bonbay Hi gh Court. None of the defendants to the
suit is withinthe jurisdiction of the Bonmbay High Court.
The fortuitous presence of the whip in the Bonbay harbour
will not entitle the owner to file alimtation action in
the Bonbay Hi gh Court in the absence of any clainms being
made or apprehended against his or the vessel in that court.
Therefore, bringing the ship and to the Bonbay Port, in
order to confer jurisdiction on the Bonmbay Hi gh Court, has
the character of forum shopping, rather than anything el se.

The presence of a foreign defendant who appears under
protest to contest jurisdiction, cannot be considered as
conferring jurisdiction on the court to take action. Unless
a foreign defendant either resides within jurisdiction or
voluntarily appears or has contracted to submt to the
jurisdiction of the court, it is not possible to hold that
the Court will have jurisdiction against a foreign
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defendant. See in this connection R Viswanathan v. Rukn-ul -
Mul k Syed Abdul Wajid [(1983) 3 SCR p. 22 at p. 51] and Raj
Raj endra Sardar maloji Marsingh Rao Shitole v. Sri Shankar
Saran & Ors. ([1963] 2 SCR at p.77 at pp. 587-588) , this
factor also, therefore, is against the respondents in the
present appeal s.

The Bonbay High Court, therefore, should not have
entertained the two admiralty suits.

C. I. Nos. 8535 and 8536 of 1997 pertain to contenpt
proceedi ngs taken against the appellant in the Bonmbay Hi gh
Court. The respondents have strongly contended that an order
passed by a High Court even though it nmay be wthout
jurisdiction nust be obeyed. |If such an order is disobeyed
in amounts to contenpt of court and proceedi ngs can be taken
in that connection against ‘the contemor. The respondents
cite in support, the decision of this Court in Tayabbhai M
Bagasarwalla & Anr. v. ~Hind Rubber Industries Pvt. Ltd. &
O's. ([1997] 3 SCC 443). There i's no doubt that the conduct
of the appellant inthe various proceedi ngs which have taken
pl ace before the Bonbay H-gh Court |Ileaves much to be
desired. Had the appellant initially filed appearance under
protest to contest jurisdiction, all these problens would
not have arisen. The  Bombay Hi gh Court itself, however, in
its order dated 20/21-8-1997, after severely conmenting on
the conduct of the appellant, has allowed the appellant to
defend the proceedings on condition that the appellant
woul d, in future obey the orders of the Bombay H gh Court.
We, therefore, donot find it necessary to  examine the
guesti onabl e conduct. of the appellant in the  proceedi ngs
before the Bonmbay H gh  Court: I'n view of our finding that
the High Court has no jurisdiction to entertain the two
admralty suits, the future conduct of the appellant in
t hese proceedi ngs now becones irrel evant.

The inmpugned order of 21st of Novenber, 1997 which is
the subject-matter of Civil Appeal No. 8536 of 1997 is al so
for the purpose of securing the conpliance by the appell ant
of the orders of the high Court which nay be nmade agai nst
the appellant. The Division Bench had a justified
appr ehensi on about the appellant —not conmplying with the
orders of the H gh Court in view of the past conduct of the
appel lant. The Division Bench, therefore, felt that the best
way of securing conpliance of its orders by the appellant in
future would be to direct the appellant to bring into the
court the noney which it had received fromnew castle, the
insurers of Kara Mara. As the question of the appellant’s
obeying any further orders of the court wll not now arise.
the order of 21-11-1997 al so now becones purposel ess.

We, therefore, allow Gvil Appeal No.s 8535 of 1997 and
8536 of 1997 to the extent of setting aside the inpugned
order of 21.11.1997. The order dated 20/21-08-97 has now
becore i nfructuous and hence no further orders are necessary
in that connection. W however, nmake it clear that it the
respondents or any of theme have any right to proceed
agai nst New Castle or the appellant in respect of the said
sumof US $ 15 nmillions paid by New Castle to the appel lant
and held in escrow as stated earlier, the respondents or any
of them shall be free to adopt appropriate proceedings in
that connection in accordance with | aw.

In view of the above, the appeals arising fromS. LP. (Q
Nos. 3 and 4 of 1998 are also allowed and the inpugned order
of 4th of Decenber, 1997 in both the admiralty suits is set
aside. All the appeals are accordingly allowed. Looking to
the conduct of the appel l ant and the totality of
circunstance, there will, however be no order as to costs.
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