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ACT:

Arbitration Act, 1940: Sections 14, 17, 30 and 33-
Award- Setting aside of- Wong proposition.of law laid down
in award as basis of award.

HEADNOTE:

On taking over the Agra Electric Supply Co. in . Decenber
1973, the respondent- U P. State El ectricity Boar d-
intimated to the appellant- U P. Hotels-~ that the Bulk
Supply Agreenent between the appel lant and the Agra Electric
Supply Co. would continue to be in force until such tine the
agreement was determned in accordance with its relevant
provi si ons. The agreenent contained terns of rates,
di scounts, m ni num sum payabl e and increase in the rates and
suns payabl e once a year on account of increasein cost of
producti on and distribution of electrical energy (clause 9)
and al so contained an arbitration clause (clause 18).

In Novenber 1976, the appellant received a comrunication
fromthe respondent informng that the uniformtariff rates
i ssued under section 49 of the Electricity Supply Act, 1949
would be applicable to them The Board also withdrew the
contractual discount and rebates. \Wile sub-sections (1) and
(2) of section 49, stipulate a uniformtariff for electric
suppl y, sub-section (3) authorises the Board to fix
different tariffs for the supply of electricity.

The appel | ant protested against this unil atera
i ncreases and w thdrawal, but w thout success. The appell ant
then infornmed the respondent that it was referring the
di sputes for decision by the arbitrator and appointed a
retired Hi gh Court Judge as its arbitrator. The respondent
in turn appointed another retired H gh Court Judge as a
joint arbitrator. The joint arbitrators appointed Justice V.
Bhargava, a retired Judge of the Suprene Court, as the
Umire. The arbitrators having failed, the proceedings
started before the Umpire.

The Unmpire gave his award in June 1983 and held that the
Board having accepted the agreenent, it becanme binding on

the Board and once the agreenment was binding, its terns
under sub-section (3) of section 49 could not be varied by
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fixation of uniformtariff under sub-sections (1) and (2).
The Unpire further held that the present case was fully
covered by the decision of the Supreme Court in Indian
Alumi nium Co. wherein it was held that where a stipulation
in a contract was entered into by a public authority in
exercise of a statutory power then, even though such
stipulation fettered subsequent exercise of the sane
statutory power, it would be valid and the exercise of such
statutory power would pro tanto stand restricted. In that
view of the matter the Unpire held that in ternms of clause 9
the increase in unit rate was perm ssible and the fuel cost
variation charges which were variable every nonth was
contrary to clause 9 as increase was permitted only once in
a year of accounts, and further that the appellant was
entitled to discount of 50%of the charges for electricity
and al so to discount for pronpt paynent of bills.

bj ections were filed by the respondent before the 1Ind
Addi tional, District Judge during the proceedings initiated
for making the award the Rule of the Court. The 1Ind
Addi tional ~Distt. Judge set aside the award on the ground
that the reference made to arbitration was wunilateral. In
appeal, the High Court, while holding against the above
finding of the IInd Addl. Judge, set aside the award on the
ground that the Indian Alum nium Co. case was inapplicable
to the present case, and the m stake commtted by the Unpire
in this regard was error of |aw apparent on the face of the
award. The H gh Court held that even if the stipulation as
to the tariff structure in the agreenent be taken to have
been Continued in existence in view of sub-section (3) of
section 49 of the Act, the sane was not unrestricted, and
that the stipulation was expressly made subject to certain
reservations as would be clear fromthe opening sentence of
clause 9 of the agreenent the main clause was "subject to
the provisions hereinafter contained". It was further held
that in drawi ng distinction between ‘rates’ and °‘discount’
and upholding the right of the Board to tanmper wth the
fornmer and negating simlar right (in respect of the Ilatter,
the Unpire had conmmitted an error

Before this Court it was contended on behalf of the
appel l ant that a specific question of |law being a question
of construction had been referred to the Umpire and hence,
his decision, right or wong, had to be accepted.

On behal f of the respondent it was contended that  there
was no specific question of law referred to the Unpire but
it was a general reference in which a question of |aw arose,
and that it was a questionin the proceedings and the
qguestion of law, as such, did not arise.
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Al owi ng the appeal, it was,

HELD: (1) Even assunming that there was an error of
construction of the agreenent or even that there was an
error of alawin arriving at a conclusion, such an | error
was not an error which was anmenable to correction evenin a
reasoned award under the | aw. [683B]

(2) Were the question referred for arbitration is a
guestion of construction, which is, generally speaking a
guestion of law, the arbitrator’s decision can not be set
aside only because the court would itself have cone to a
different conclusion, but if it appears on the face of the
award that the arbitrator has proceeded illegally, as, for
i nstance, by deciding on evidence which was not admi ssible,
or on principles of construction which the |aw does not
countenance, there is error in |aw which may be ground for
setting aside the award. [683G H, 684A]

(3) In order to set aside an award, there nust be a
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wrong proposition of law laid down in the award as the basis
of the award. [684D]

(4) In the instant case, a question of |aw arose
certainly during the course of the proceedings. Such a
guesti on has been deci ded by the Urmire on a view which is a
possible one to take. Even if there was no specific
reference of a question referred to the Unpire, there was a
guestion of |aw involved. Even on the assunption that such a
view is not right, the award is not anenable to interference
or correction by the Courts of law as there was no
proposition of |aw which could be said to be the basis of
the award of the Unpire, and which was erroneous. [689B-C

(5) The Unpire in his award stated that the decision of
this Court covered and supported the claimof the clainant.
In the present case the only difference was that there was
only an agreenent which-was held by the Umpire to have
becone operative.  Once that agreenent was binding on the
Board, ~its terms could not be vaired fromthe uniform rate
under sub-sections (1) and (2) of section 49. The Urpire was
right. The Unmpire commtted no error in arriving at such
concl usion. Further-nore, such a conclusion was certainly a
possi bl e view of the interpretation of the decision of this
Court in Indian Alum nium Co.’s case, if not the only view
[ 688G H, 689A]

Indian Al um nium Co. Ltd. v. Kerala Electricity Board,
[1976] 1 SCR 70; Coinbatore Distt. P.T. ‘Sangam v. Bala
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Subramani a Foundry, . AIR (1987) SC 2045; Delhi Minicipa

corpn. v. Ms Jagan Nath Ashok Kumar, AIR (1987) SC 2316;
M's. Hi ndustan Tea Co. v. Ms. K< Sashi kant & Co., AIR 1987
SC 81; Kanpur Nagar Mhapalika v. Ms. Narain Das Hari bansh,
[1970] 2 SCR 28; Chanpsey Bhara & Co.” v. ~Jivraj. Balloo
Spi nning & Weaving Co. Ltd., [1923] AC 480; Dr. S.B. Dutt v.
University of Delhi, [1959] SCR 1236; M-s. Kapoor Nilokheri
Co-op. Dairy Farm Society Ltd. v. Union of India, [1973] 1
SCC 708; Tarapore & Co. v. Cochin~ Shipyard Ltd. / Cochin

[1984] 3 SCR 118; Hitchins & Anr. (v. British Coal Refining,
[1936] 2 AAE.R Reprint 191; Pioneer Shipping Ltd. & Os. v.
ETP Tioxide Ltd., [1981] 2 AER 1030, referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Givil Appeal No.~ 756 of
1988.

From the Judgnment and Order dated 21.7.1987 of the Hi gh
Court of Allahabad in F.A F.O No. 106 of 1984.

F.S. Nariman, M L. Verma, Jeet Mhajan and Ranjit Kumar
for the Appellats.

B. Sen, CGopal Subramanium and M's. Shobha Dikshit for
t he Respondent.

The Judgnent of the Court was delivered by

SABYASACHI MUKHARJI, J. This appeal by special leave is
from the judgment and order of he Hi gh Court of All ahabad,
dated 21st July, 1987. The Hi gh Court has set aside the
award of the Unpire. To appreciate the decision and the
contentions urged, a few facts are necessary.

On or about 20th Cctober, 1962 there was a Bul k Supply
Agreenent entered into between Agra Electric Supply Co. Ltd.
and the appellant herein, for supply of electrical energy to
the latter’s hotel, inter alia, containing terns of rates,
di scounts, mni num sum payabl e and increase in the rates and
suns payabl e once a year on account of increase in cost of
production and distribution of electrical energy. Cause 9
of the said agreenent contained terns of the rate of supply




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 15

and the contingencies in which such rates could be
i ncreased. The said O ause provided as foll ows:
PG NO. 674

"The consurmer shall, subject to t he provi si ons
herei nafter contained, pay to the Conpany for all electrica
energy supplied and registered or estimated as herein
provided at the rate of Rs.0.20 (Rupees zero decinal two
zero) per wunit per nmonth for all energy so supplied and
regi stered and/or estimated in the case of a defective neter
installation in accordance with the proviso to clause 6
thereof. The charge for all energy shall be subject to the
scale of special discounts in accordance with the schedule
annexed thereto.

Provided that, (without regard to the quantity of units
supplied) if the paynent nade or to be made for any one
English Cal endar year ending 31st March in respect of the
electricity consumed shall fall short of a mnimm sum of
Rs. 38640 (Rs. Thirty eight thousand six hundred and forty)
the consuner ~ shall nevertheless pay to the Conmpany such
amount i'n_ addition to the paynents already nmade in respect
of the electricity consumed for such Cal endar year as wll,
being the total paynent nade in this respect to the said
m ni mum of Rs. 38640 (Rs. Thirty eight thousand six hundred
and forty).

Provided Further ~that, in the event of the first and
| ast years of this Agreenent not being conplete cal endar
year as aforesaid the Conpany shall nmake a proportionate
reduction on the aforesaid annual Maximum Denand and M ni mum
charges in respect of the period for which the said first

and last year as the case may be shall be Iless than a
conpl ete cal endar year.
Provi ded also that. if and whenever during t he

subsi stence of this Agreenment the Conpany is satisfied that
there has been an increase in the cost of production and
distribution of electrical energy it shall be at liberty
(but not nore than once in any year of accounts) to increase
the rates and suns payable by  the Consuner under the
foregoi ng provision of this present clause 9 by such anount
as it shall in its sole and absol ute discretion decide."

There was a clause providing for arbitration i.e. clause
18 which read as foll ows:

"I'f any question or difference whatsoever shall arise
bet ween the parties to these presents as to t he
PG NO 675

interpretation or effect of any provision or clause herein
contained or the construction thereof or as to any other
matter in anyway connected with or arising out of these
presents or the operation thereof or the rights, duties or
liabilities of either party in connection therew th, /when
unl ess the neans for deciding any such question or
difference is provided for by the Indian Electricity Act,
1910 or the Electricity (Supply) Act, 1948 as the case nay
be, or by the rules made respectively under the said Acts or
by a specific provision of this Agreenent, in every such
case the matter in difference shall be referred to the
Arbitration of two Arbitrators, one to be appointed by each
party hereto, and an Unpire to be appointed by t he
Arbitrators before entering upon the reference and the
decision or award of the said Arbitrators or Unpire shall be
final and binding on the parties hereto and any reference
made under this clause shall be deened to be a submission to
arbitration under the Indian Arbitration Act, 1940 (Act X of
1940) or any statutory nodification or re-enactment thereof
for the time being in force.

The Arbitrators or the Unpire giving their or his
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decisions shall also decide by which party the cost of the
Arbitration and award shall be paid and if by both parties
in what proportion.”

On or from 26th Septenber, 1973 the Agra El ectric Supply
Co. Ltd. increased per unit rate of electricity from0.20 P
to 21.5 P in terns of clause 9 of the said agreenent.
Thereafter, the bills were sent @21.5 P per unit, after
giving discounts and rebates as per the agreement. On or
about 17/18th Decenber, 1973, the respondent herein took
over the undertaking of the Agra Electric Supply Co. Ltd. On
or about 16th January, 1974, the respondent infornmed the
appellant by a witten communication that consequent upon
the expiry of licence granted to Agra Electric Supply Co.
Ltd. to generate and supply electricity the respondent had
taken it over and woul d supply electric energy to the hote
and that the Bulk Supply Agreenment with Agra El ectric Supply
Co. Ltd. will continue to be in force with the respondent
until such tinmethe agreenent is determined in accordance
with its relevant provisions. Al bills received subsequent
to the 'take over were billed at the agreed rate allow ng
di scount s-and rebat es.

On or about 23rd Novenber, 1974, the appellant received
a comruni cation fromthe respondent informng that uniform

PG NO 676
tariff rates issued under section 49 of the Electricity
Supply Act, 1949 will be applicable to the el ectrical energy
supplied to the hotel w. e.f. 12.10.1974. Section 49 of the
Electricity (Supply) Act, 1948 (hereinafter  called ‘the
Act’), is to the follow ng effect:

"49. Provision for the sale of electricity by the Board
to persons other than [licensees. -(1) Subject to the
provisions of this Act and of regulations, if any, nade in
this behalf, the Board may supply electricity to any ' person
not being a |icensee upon such terns and conditions as the
Board thinks fit and may for the purposes of such supply
frame uniformtariff.

(2) In fixing the uniformtariffs, the Board shall have
regard to all or any of the following factors, nanely:

(a) the nature of supply and the purposes for which it
is required:

(b) the co-ordinated developnent of the supply and
distribution of electricity within the State in the nost
efficient and econom cal manner, with particular reference
to such devel opnent in areas not for the tinme being served
or adequately served by the |icensee:

(c) the sinplification and standardisation of  nethods
and rates of charge for such suppli es;

(d) the extension and cheapening of supplies of
electricity to sparsely devel oped areas.

(3) Nothing in the foregoing provisions of this section
shal | derogate fromthe power of the Board, if it ‘considers
it necessary or expedient to fix different tariffs for the
supply of electricity to any person not being a |icensee,
havi ng regard to the geographical position or any area, the
nature of the supply, and purpose for which supply is
requi red and any other relevant factors.

(4) In fixing the tariff and terms and conditions for
the supply of electricity, the Board shall not show undue
preference to any person.”
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After the said date the bills were sent at the enhanced
rate of 0.30 P per unit, adding fuel cost variation charges
and without allow ng any discount or rebate. On or about
28th Novenber, 1974, the appellant, however, protested
against the unilateral w thdrawal of contractual discount
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and rebates and enhancenent in the rates and drew the
attention of the respondent to the existing and subsisting
bul k supply agreenent, but the respondent took no action. On
or about 31st August, 1976, a Circular was issued by the
Chi ef Engi neer of the respondent advising all Engineers-in-
charge of the undertakings to bill the consuners having
special agreenents with the ex-licensees as per those
agreenents and steps be taken to termnate the old
agreenments with new agreenents providing for application of
tariff.

On 7th Cctober, 1977, vide witten comunication the
appel l ant inforned the respondent that upon latter’'s failure
to resolve the disputes and differences arising between them
consequent to the illegal increase in the rates and
di scontinuati on of discounts and rebates w.e.f. 12.10.1974,
the appellant was referring the disputes for decision by the
arbitrator and appointed Justi ce Manchanda, a retired Judge
of the Allahabad High Court, as the arbitrator and the
respondent appoi nted Justice Nigam another retired Judge of
the same H gh Court, as its arbitrator. On or about 8th
April, 1977, ~the joint arbitrators  appointed Justice V.
Bhargava, a retired Judge of this Court, as an Unmpire.

Bet ween 3rd Novenber, 1979 and 4th March, 1980, severa
sittings were held before the arbitrators but the parties
were unable to agree and wupon their disagreenent the
di sputes were referred to the | earned Unpire for decision
From 4th March, 1980 onwards, proceedings started before the
Umire and there was a plea for de novo hearing of the
proceedi ngs before the Unpire, by the respondent. The
| earned Unpire started de novo proceedi ngs taking evidence
of the parties. On 21st March, 1980, the respondent filed an
application, being Case No. 59 of 1980 under section 33 of
the Arbitration Act, 1940 before the District Judge,
Lucknow, denying the existence of the agreenent dated 20th
Oct ober, 1962. The respondent also deni ed the acceptance and
adopti on of the agreement consequent upon the take over and
sought a declaration fromthe Court that the arbitration
agreenment did not exist. The Vth Addl. District Judge by his
order dated 27.5.1983 held that the agreenment” was duly
executed, accepted and adopted by the respondent ~and was
binding on it and that the arbitration proceedings were
pursuant to the arbitration clause and, —as such, the
application wunder section 33 of the Arbitration Act, was
rej ected.
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On  1st June, 1983, the award was made by the | earned
Umpire holding that in terns of clause 9 the increase in the
unit rate was permissible and the fuel cost wvariation
charges which were variable every nonth was <contrary to
clause 9 as increase was permitted only once in a vyear of
accounts, and further held that the appellant was -entitled
to discount of 50% on the charges for electricity; and was
also entitled to 0.03 paise per rupee for pronpt payment of
bills. The |l earned Unpire in his award set out the facts and
therein recited these as foll ows:

"The main terns of the agreenent were that in respect of
the bulk electric supply to the petitioner the Hotel was to
be charged at the rate of twenty paise per unit per nonth.
There was also a clause for granting a special discount to
the petitioner to the extent of 50% and in addition a cash
di scount of three paise per whole rupee was to be allowed to
the petitioner in case the petitioner paid the bills of the
Conpany within the stipulated period. The bills for the
el ectric energy supplied by the Supply Conpany continued on
these contractual rates till October 1974, even after the
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Supply Conmpany was acquired by the opposite party in
Decenmber 1973, and the bills were accordingly paid.

However, in Cctober 1974, the opposite party under s. 49
of the Electricity (Supply) Act, 1948 (hereinafter referred
to as the Act) unilaterally and according to the petitioner
illegally and arbitrarily purported to replace the origina
terns in the agreenent and revised the charges with effect
from 12th October, 1974. The Board, under this notification
increased the rate of electricity supplied to 30 paise per
unit and further refused to grant the discount to which the
petitioner was entitled under the agreenment as well as the
cash discount of three paise per rupee. The opposite party
further | evi ed a fuel cost adjustnent char ges and
subsequently the rate was raised to 31 paise per unit wth
effect fromJune 1976."

Thereafter, the learned Unpire set out the history of
the negotiations between the parties resulting in the
agreement . dated 20.10.1962. After referring to the bulk
supply agreement the learned arbitrator set out the terns
upon whi'ch supply was nade to the appellant. The appellant
was to make aninitial paynent of Rs. 35,326 towards service
connection for the purpose of ‘supply, though irrespective of
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the paynment the service connection was to continue to be the
property of the Supply Conpany. The Supply Conpany was to
nake provision in the appellant’s nonthly bill granting a
rebate of Rs. 147.20 for each nonth that - the agreenent
remai ned inforce upto a maxi num of 20 years. Under para 9 of
the agreement the appellant was to pay the Company for al
electric energy supplied, registered, and estimated at the
rate of 20 paise p.m The charges for energy consuned were
subj ect to special discount according to the'scale . in the
schedul e which permitted a nmaxi mum di-scount” of 50%in case a
m ni mum of 41,000 units were consuned in each nmonth. The
consunption as shown by the record was never |ess than
41,000 wunits p.m In addition, there was a provision under
clause (ii) of the agreenent for ‘cash discount of /3 paise
per whole rupee in case paynent was made w'thin the
stipulated period. Under the first proviso to para 9, the
appellant had to pay a mnimm sum of Rs.38,640 for
electricity consunmed in any English  calendar -year. The
provision made was that in addition to the amunt paid in
accordance with the bills, the appellant was to nmake paynent
in such cases so as to nake up the said mninmm of
Rs. 38, 640. The second proviso laid down that if and whenever
during the subsistence of the agreement the Supply ~ Conpany
was satisfied that there was an increase in. the cost of

production and distribution of electric energy it shall be
at liberty (but not nore than once a year) to increase the
rates and sums payabl e by the consuner under the provisions
of clause 9 by such ampunt as the Conpany shall, in-its sole

and absolute discretion, decide. Hence, it was held by the
Urpire on the oral and documentary evidence that the paynent
was made at the enhanced rate under protest.

Chal | engi ng the Award, several contentions were raised,
nanely, (i) that there was no agreenment in existence and
t hat neither the Unmpire nor the arbitrator had any
jurisdiction to make the award. This contention was rejected
and no argument was advanced before wus challenging this
finding of the Unpire, (ii) that the appellant should prove
the terns and conditions upon which the Supply Conpany was
supplying the electricity to the appellant. This the Umpire
hel d, had been duty proved and there was no challenge to
either of the findings of the Umire. (iii) it was thirdly
contended that the agreenent even if in existence, was not
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bi nding upon the respondent. and that while adnmitting that
t he respondent under section 49 of the Act, i ssued
Notification wunder which the tariff was revised we.f.
12.10.1974, it was clained that the opposite party had not,
in any way, failed to fulfil its obligations on the alleged
agreement and that the opposite party was fully conpetent
under law to fix a uniformtariff and also to Ilevy fue
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adjustrment charges. This is the min and substantia
guestion involved in this matter.

It was then contended that the respondent was entitled
even under the agreenent and under its second proviso to
clause 9 to revise the tariff and the appellant was not
entitled to any relief. It was further wurged that the
paynments were nmnmde after coming into operation of the
Electricity (Supply) Act, under protest. In respect of these
contentions the |earned Unpire held that the plea was that
even if the agreenment was in existence, it was not binding
on the opposite party and that the opposite party was
conpet ent'_under section 49 of the Electricity Supply Act, to
fix revised charges w e.f: 12.10.1974 and had not violated
any terns of the agreenent. The appellant had also relied on
the alternative provisions of section 49(3) of the Act, set
out hereinbefore. The said sub-section (3) provides that
nothing contained/in sub-sections (1) & (2) of section 49
shal | derogate fromthe power of the Board, if it happens to
enter into an agreenent at different rates of tariff wth
any person other than a licensee. It appears that when the
Supply Conpany was taken over on-l7/18.12.1973, the resident
Engi neer wote a letter on 16:1.1974 in which he informed
the appellant that the licence of Ms. Agra Electric Supply
Co. Ltd. having expired and the U P. State Electricity Board
havi ng taken over the supply, it was to supply energy to the
appel l ant at the aforesaid date. Their ~further contention
was that the bul k supply agreenent which the appellant had
with Ms. Agra Electric Supply Co. Ltd., would continue to
be in force with the State Electricity Board until such tine
as the agreement was determined.in accordance with the
rel evant provisions thereof. The learned Umwire held that
the letter clearly laid down that the U P. Electricity Board
had accepted the agreenent which was in existence between
the Supply Conmpany and the appellant, —and the Unpire
proceeded on that basis. The learned Unpire further ~stated
as follows:

"The Board thus having accepted the agreenent with the
claimant, it becanme binding on the Board ‘and under sub-
section (3) of s. 49 of the Electric Supply Act nothing
contained in sub-sections (1) & (2) of s. 49 of the Act
could have any bearing on the terns of the agreenent. The
result was that the uniformtariff fixed by the Board wth
effect from 12th Cctober, 1974 did not apply to the clai mant
and the clainmant had to be granted the various rebates laid
down in the agreenent. The decision of the Suprene Court in
Indian Aluminium Co. Ltd. v. Kerala Electricity Board,
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[1976] 1 SCR pa. 70 fully covers the case and supports the
claimof the claimant. In the case before the Suprene Court
an agreenent had been entered into by the State Governnent
and it was held that under s. 60 of the Electricity Supply
Act, 1940 it became binding on the Kerala State Electricity
Board and further that that agreenent was enforceable under
sub-section (3) of s 49 irrespective of the fixation of
uniform tariff under sub-sections (1) and (2) of s. 49. In
the present case the only difference is that instead of the
agreement being first binding between the consumer and the
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State Governnment, the agreenent becanme binding on the
Electricity Board, because it accepted the agreement and
became a party to it by letter dated 16th January 1974 (Ex.
R)."

The aforesaid basis of the decision, it was contended,
was the error of |law which vitiated the award. This question
will require further consideration later. It was held that
the decision in Indian Al um nium Co., (supra) fully covered
the dispute on this aspect in the instant case. The | earned
Umpire further held as foll ows:

"Once the agreement was binding on the Board its terns
under sub-section (3) of s. 49 could not be varied by
fixation of uniformtariff under sub-sections (1) and (2) of
S. 49. The opposite party . in these circunstances nust be
held to have failed to fulfil its obligations wunder the
agreenent".

On 1st July, 1983. an application was nade under section
12 [2] of the Arbitration Act before the learned District
Judge, Lucknow, for filing of the award and neking the sane
Rul e of the Court. Cbjections were filed by the respondent
agai nst the said award. The | earned kind Addl. Distt. Judge,
Lucknow, held that the award was |egal, valid and binding on
the parties and the all eged grounds of misconduct were not
mai nt ai nabl e. The ~award was. however, set aside on the
ground t hat the reference namde to arbitration was
unil ateral. The appellant filed an appeal. The Lucknow Bench
of the Allahahad Hi gh Court held against the finding of the
Il nd Additional Distt. Judge Lucknow that the reference was
unil ateral. but set-aside the award on the ground that there
was an error of |aw apparent on-the face of it in view of
the agreenment dated 20.10. 1962 and the ratio of the
decision of this Court in Indian Al um nium Co., (supra). The
revision filed by the respondent against the judgnent of the
Vth Addl. Distt Judge, Lucknow was also rejected.. This
appeal is fromthe aforesaid decision of the H gh Court by
speci al | eave.
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The two | earned Judges of the Hi gh Court gave separate
judgrments. The High Court was of the view that the instant
case was distinct fromthe facts inthe case of  Indian
Alum nium Co., (supra). There it was held that  where “a
stipulation in a contract is entered into by a public
authority in exercise of a statutory power then, even-though
such stipulation fetters subsequent exercise of the sane
statutory power, it would be valid and the exercise of such
statutory power would pro tanto stand restricted. M Justice
Loonmba was of the viewthat in the instant case even if the
stipulation as to the tariff structure in the agreement by
taken to have been continued to be in existence in view of
sub-section (3) of section 49 of the Act, the sane was not
unrestricted. The stipulation was expressly nade subject to
certain reservations as would be clear from the opening
sentence of clause 9 of the agreenment, the main clause was
"subj ect to the provisions hereinafter contained”

M Justice Loonba was of the view that the decision  of
the Indian Al umnium Co., (supra) case was inapplicable to
the present case. According to the |earned Judge, the
nm stake conmitted by the Unpire was a manifest error. It was
further stated that it is well-settled proposition of |aw
that if the reasons are stated on the basis of which the
award was nade and such reasons are found to be erroneous,
the errors becone apparent on the face of the award and
constitute legal misconduct on the part of the Ummire
vitiating the award. The other |earned Judge M Justice
Mat hur al so held that there was error of |aw apparent on the
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face of the award of the Unpire. He was of the opinion that
the expression "sum payable by the consuner under the
foregoi ng provision of this present clause 9" was subject to
the discounts nentioned in the subsequent clauses of the
agreement. In view of the discounts, the sum payabl e under
clause 9 was altered and the altered anpbunt becones the sum
payabl e under clause 9. According to the |earned Judge,
since the anbunt determ ned after allow ng discounts is also
sum payabl e under clause 9, it followed that in exercise of
the power conferred under the third proviso, the discount
could only be tanpered with in the same way the unit charge
could be tanpered with. Beyond this it was not perm ssible.
In permtting this the Umire commtted an error in draw ng
di stincti on between 'rates’ and ’'discount’ and uphol ding the
right of the Board to tanper with the former and negating
simlar right in respect of the latter. According to the
| earned Judge, this was a wong understanding of the
decision of the Indian Alum nium s case (supra). |In the
aforesaid view of the matter, the | earned Judge agreed wth
the other “learned Judge and held that the award was
vitiated.
PG NO 683

It appears that  the main question that arises is:
whet her the decision of this Court in “Indian Al umniums
case (supra) was properly understood and appreciated by the
| earned Urpire and whether he properly applied the agreenent
between the parties in the light of the aforesaid decision
It was contended that the questi on was whether the suns
payabl e under cl ause 9 included di scounts. On the aforesaid
basis it was contended that there was an error of Ilaw and
such error was nanifest onthe face of “the -award. Even
assum ng, however, that there was an error of construction
of the agreenment or even that there was an error of law in
arriving at a conclusion, such an error is not an  error
which is amenable to correction even'in a reasoned award
under the law. Reference may be nade to the observations of
this Court in Coinbatore Distt. P.T. Sangam V. Bal a
Subr amani a Foundry, AR 1987 SC 2045, where it was
reiterated that an award can only be set aside if there is
an error on its face. Further, it is an error of |aw and not
m stake of fact conmitted by the —arbitrator ~which is
justiciable in the application before the Court. Were the
al l eged mi stakes or errors, if any, of which grievances were
made were nistakes of facts if at all, and did not anpunt to
error of law apparent on the face of +the record, the
obj ections were not sustainable and the award coul d not be
set aside. See al so the observations of this Court in Delhi
Muni ci pal Corpn. v. MS. Jagan Nath Ashok Kumar, AlIR 1987 SC
2316, where this Court reiterated that reasonabl eness of the
reasons given by an arbitrator in nmaking his award cannot be
chall enged. In that case before this Court, there was no
evidence of violation of any principle of natural justice,
and in this case also there is no violation of the
principles of natural justice. It may be possible that on
the sanme evidence sonme court might have arrived at sone
different conclusion than the one arrived at by t he
arbitrator but that by itself is no ground for setting aside
the award of an arbitrator. Al so see the observations of
Hal sbury’s Laws of England, 4th Edn., Vol. 2, at pages 334 &
335, para 624, where it was reiterated that an arbitrator’s
award nay be set aside for error of |law appearing on the
face of it, though that jurisdiction is not lightly to be
exercised. If a specific question of lawis subnitted to the
arbitrator for his decision and he decides it, the fact that
the decision is erroneous does not make the award bad on its
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face so as to permt it being set aside; and where the
guestion referred for arbitration is a guestion of
construction, which is, generally speaking, a question of
law, the arbitrator’s decision cannot be set aside only
because the court would itself have come to a different
conclusion; but if it appears on the face of the award that
the arbitrator has proceeded illegally, as, for instance, by
deciding on evidence which was not admssible, or on
principles of construction which the law does not

PG NO 684
count enance, there is error in | aw which nmay be ground for
setting aside the award.

It was contended by M F.S. Narinman, counsel for the
appel l ant, that a specific question of |aw being a question
of construction had been referred to the Urmpire and, hence,
his decision, right or wong, had to be accepted. In view of
clause 18, it was submitted that in this case a specific
reference had been made in the interpretation of the
agreenent 'bet ween the parties, hence, the parties were bound
by the decision of the Umpire. Qur attention was drawn to
the observations of this Court in Ms. H ndustan Tea Co. V.
Ms. K Sashikant & Co., AR 1987 SC 81, where this Court
held that under the law, the arbitrator is made the fina
arbiter of the dispute between the parties, referred to him
The award is not open'to challenge on the ground that the
arbitrator has reached a wong conclusion or has failed to
appreciate facts. Wiere the award which was a reasoned one
was chall enged on the ground that the arbitrator had acted
contrary to the provisions of s. 70 of the Contract Act, it
was held that the same could not be set aside.

In order to set aside an-award, there nust be a wong
proposition of lawlaid dowm in the award as the 'basis of
the award. For this see the observations of this Court in
Kanpur Nagar Mahapalika v. Ms. Narain Das Haribansh, [1970]
2 SCR 28. In that case the appellant had entered into a
contract with the respondent for certain construction work.
The contract contained an arbitration agreenent between the
parties. The respondent fileda suit in 1946  claimng
certain noneys due against its final bills but, at the
instance of the appellant, the suit was stayed and the
matter referred to arbitration. The arbitrator nade an award
in Mrch 1960 in favour of the plaintiffs determ ning the
amount payable by the appellant. Thereafter the appellant
nade an application for setting aside the award on the
ground that the arbitrator had m sconducted hinself in not
properly considering that the claimof the respondent was
barred by limtation under section 326 of the U P. Act 2 of
1916. Although the trial court set aside the award, the High
Court, in appeal, reversed this decision. In appeal to 'this
Court it was contended for the appellant that the award was
bad by reason of an error apparent on its face.

Di smissing the appeal, it was held that there could not
be predi cated of the award that there was any proposition of
| aw form ng the basis of the award, and, therefore, it could
not be said that there was any error apparent on the face of
t he award.

PG NO 685

The Judicial Committee in the fanpus decision of
Chanpsey Bhara & Co. v. Jivraj Ball oo Spinning & Waving Co.
Ltd., [ 1923] AC 480 held that the error of law on the face
of the award neans that one can find in the award or in
docunent incorporated thereto as, for instance, a note
appended by the arbitrator stating the reasons for his
judgrment, sone |egal proposition which is the basis of the
award and which is erroneous. The sanme view was reiterated
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by this Court in D. S.B. Dutt v. University of Delhi,
[ 1959] SCR 1236.

In this case. M. Nariman appearing for the appellant
contended that there was no proposition of law as such
stated by the Urpire which could be said to be the basis of
hi s decision. Hence, the award was not anenable to
corrections on the ground that there was an error of |aw
apparent on its face. M. Nariman further subnmitted that the
Umpire had decided the specific question of |aw and such a
decision, right or wong, is binding on the parties. In aid
of his submission M. Nariman referred to the decision of
this Court in Ms. Kapoor N lokheri Co-op. Dairy Farm
Society Ltd. v. Union of India & Os., [ 1973] 1 SCC 708,
where it was held that in a case of arbitration where the
appel l ants had sepcifically stated that their clains were
based on the agreenent and on nothing else and all that the
arbitrator had to decide was as to the effect of an
agreement = between the appellant and the respondent, the
arbitrator had really to decide a question of law i.e. of
interpreting the docunent, the agreenment. Such a decision
his, is not open to chall enge.

Qur attention was drawnto the observations of this
Court in Tarapore & Co. v: Cochin Shipyard LId. Cochin &
Anr., [1984] 3 SCR 118, where Desai J., spoke for the Court
and Justice Chinnappa Reddy agreed with him It was stated
that a question of law mght figure before an arbitrator in
two ways. It may arise as an incidental point while deciding
the nmain dispute referred to the arbitrator or in a given
case parties may refer a specific question of law to the
arbitrator for his decision. This Court reiterated that the
arbitration has been considered a civilised way of resolving
di sputes avoiding court proceedi ngs. There was no reason why
the parties should be precluded fromreferring a 'specific
guestion of law to an arbitrator for his- decision and ' agree
to be bound by the same. This approach nmanifests faith of
parties in the capacity of the tribunal of their choice to
deci de even a pure question of law If they do so, with eyes
wi de open, there is nothing to preclude the parties from
doing so. If a question of lawis specifically referred and
it becones evident that the parties desired to have a
deci sion on the specific question fromthe arbitrator rather
than one fromthe Court, then the court will not interfere

PG NO 686
with the award of the arbitrator on the ground that there
was an error or |aw apparent on the face of the award  even
if the view of |aw taken by the arbitrator did not  accord
with the view of the court. Along line of decisions was
relied upon by this Court for that proposition.

M. B. Sen, learned counsel for the respondent, however,
contended that in the present case, there was no specific

guestion of |aw referred to the Umpire. He'subnmitted
that it was a general reference in which a question of |aw
arose. It was any question in the proceedings and the

guestion of law, as such, did not arise. According to M.
Sen, the mstake that the Unmpire, has committed is clear
fromhis follow ng statenent

"The Board thus having accepted the agreenent with the
claimant, it becanme binding on the Board and under sub-
section [3] of s. 49 of the Electricity Supply Act nothing
contained in sub-section ( 1) & (2) of s. 49 of the Act
could have any bearing on the terns of the agreenent. The
result was that the uniformtariff fixed by the Board with
effect from 12th Cctober, 1974 did not apply".

It was stated that no specific question having been
referred to, this m stake was fatal.
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We are unable to accept this subm ssion. Qur attention
was drawn by M. Nariman to the observations of Justice
Macnaghten in Htchins & Anr. v. British Coal Refining
Processes Ltd., [1936] 2 AER Reprint 191. lhere, by an
agreement the applicants were to act as consulting Engi neers
in connection with a certain coal refining process owed by
the respondents. Wiile the plant for the working of the
process was being erected, a dispute arose. the respondents
wanting the applicants to attend every day at the site of
the plant and the applicants considering this to be no part
of their duty. The respondents thereupon termnated the
agreement and the matter was referred to arbitration. The
applicants pleaded that the term nation of the agreenment was
unjustified; the respondents pleaded that the applicants
shoul d have attended every day and that they had been quilty
of negligence in respect of certain matters set out in the
counterclaim The arbitrator found the termination of the
agreement ‘to be unjustified and al so negligence on the part
of the appellants in respect of the matters set out in the
countercliaim and he awarded the appellants damages after
setting of f an unspecified amunt for danages for
negl i gence. The respondents noved to set aside the award on
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the ground of error of law apparent on the face of it. At
the hearing the respondents contended that the whole of the
pl eadi ngs in the ~arbitration wer e adni ssi bl e. The
respondents contended that for the  purpose of deciding
whet her there was an error of |awapparent on the face of
the award, the court could not ook at any docunent except
the award itself. The respondents further contended that the
arbitrator had committed an error of law-in deciding that
the negligence found did not afford sufficient ground for
the termnation of the agreenent, and further that on the
true consideration of the agreenent, the refusal to attend
daily was as a matter of law a sufficient ground for the
term nation of the agreement. It was held that inasmuch as
the arbitrator in his award referred to certain paragraphs
in the counterclaim such paras ought, in considering
whet her there was an error on the face of the award, 'to be
regarded as forming part of the award. \Whether misconduct
justifies dismssal is a question of fact, and the
arbitrator’s decision was final. It was further held that
the light to terminate the agreenent because the applicants
ref used to attend daily was a question specifically
submitted to the arbitrator and the court -could not
interfere with his decision, even if the question was a
guestion of law. M. Justice Machaghten at page 195 of the
report observed that it was permissible to | ook at the whole
of the pleadings delivered in the arbitration, and it
appears therein that the respondents affirmed and the
applicants denied that the respondents were entitled to
term nate the agreenent as the applicants refused to attend
daily at the site, and that this was a specific question
submitted to the decision of the arbitrator. Qur attention
was also drawn to the observations of House of Lords in
Pi oneer Shipping Ltd. and Os. v. ETP Tioxide Ltd., [1981] 2
AER 1030. In that case by a charterparty dated 2nd Novenber,
197 the owners of a vessel chartered her to the charterers.
It was held by the House of Lords that having regard to the
purpose the Arbitration Act, 1970 of England which was to
pronote greater finality in arbitration awards then had been
t he case under the special case procedure judicia
interference with the arbitrator’'s award was only justified
if it was shown that the arbitrator had m sdirected hinself
in law or had reached a decision which no reasonable
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arbitrator could have

In the instant case, the view taken by the Urpire on the
interpretation of the agreenent between the parties in the
[ight of the observations of this Court in Indian Al uminium
Co.’s case (supra) was at best a possible viewto take, if
not the correct view If that was the position then such a
view, even if wong, cannot be corrected by this Court on
the basis6is of long |ine of decisions of this Court. In the
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aforesaid view of the matter it is necessary to exam ne the
aforesaid decision in the Indian Alumnium Co’s case
(supra). There under section 49(1) & (2) of the Electricity
Supply Act, 1948, the Legislature had enmpowered the State
Electricity Board to franme uniformtariffs and had also
indicated the factorsto be taken into account in fixing
uniform tariffs. Under sub-section (3), the Board was
enpowered, in the special circumstances nentioned therein,
to fix different tariffs for the supply of electricity, but
i n doing so, sub-section (4) directed that the Board was not
to show undue preference to any person. Under s. 59 it was
stipul ated that the Board shall not, as far as practicable,
carry on its operations at a loss and shall adjust its
charges accordingly fromtime to tine. Certain consumers of
electricity had enteredinto agreements for the supply of
electricity for their manufacturing purposes at specified
rates for specified period. Sone of the ‘agreenents were
entered into with the State Governnents and the others wth
the State Electricity Boards. In one of the agreements there
was an arbitration clause. On account of the increase in the
operation and mai nt enance cost, due to various causes which
caused loss to the State Electricity Boards, ~the Boards
wanted to increase the charges in all the cases. The
consunmers chal |l enged the conpetency of the Boards to do so
by petitions in the respective H gh Courts. The H gh ' Court
sustained the Board' s claim in sone cases, under sections
49 & 59, and in others, held that the Board was inconpetent
to do so. In the case of the consumer where there 'was the
arbitration clause. the Hi gh Court refused to entertain the
petition on account of the clause. This Court ~ held that
fixation of special tariffs wunder s. 49 (3) can be a
unil ateral Act on the part of the Board but nore often it is
the result of negotiations between the Board and the
consunmer and hence a matter of agreement between  them
Therefore, the Board can, in exercise of the power conferred
under the sub-section, enter into an agreenent wth a
consunmer stipulating for special tariff for supply of
electricity for a specific period of time. The ~agreements
for supply of electricity to the consumers mnust therefore he
regarded as having been entered into by the Boards in
exercise of the statutory power conferred under ~ section
49(3). The Umpire in his award stated that the decision of
this Court covered and supported the claimof the clainmant.
In the present case the only difference is that there was
only an agreenent by which the Electricity Board accepted
the agreenment which was held by the Unmpire to have becone
operative. Once that agreenment was binding on the Board, its
terms could not be varied fromthe uniformrate under sub-
sections (1) and (2) of s. 49. The Urpire was right. In our
opinion, the Unpire comritted no error in arriving at such
concl usion. Furthernore, such a conclusion is certainly a
possi bl e view of the interpretation of the decision of this
PG NO 689

Court in Indian AlumniumCo's case, if not the only view
We need go no further than that.

We, are, therefore, of the opinion that the view taken
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by the Unpire on section 49 was a possible viewin the |ight
of the decision of this Court in Indian Alum nium s case. In
the premses, a question of |aw arose certainly during the
course of the proceedi ngs. Such a question has been decided
by the Unpire on a view which is a possible one to take.
Even if there was no specific reference of a question of |aw
referred to the Unpire, there was a question of |aw
i nvol ved. Even on the assunption that such a view is not
right, the award is not anenable to interference or
correction by the courts of law as there is no proposition
of |aw which could be said to be the basis of the award of
the Unpire, and which is erroneous.

In the premses, we are of the opinion that the High
Court and the learned IInd Additional District Judge were in
error in the view they took of the award of the Umpire. The
appeal rmust, therefore, be allowed and the decision of the
Hi gh Court, dated 21st July, 1987 as well as the order of
the Il nd Additional Judge, Lucknow, dated 30th May, 1984 are
set aside. No other point was urged challenging the award of
the Unpire. The award of the Umpireis confirned and |l et the
award be nmade Rule of the Court under section 14(2) of the
Act. The appeal is allowed w th costs.

R S. S Appeal al | owed.




