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ACT:

I ncome Tax- Assessee dealer in shares and securities-Ilncone
fromsale shares, if revenue receipt-Profits if be conputed
on basis of difference between original cost price and price
realized at the sale-Res judicata, if  appliable to matters
of taxation -Taxing authorities if can consider position of
assessee before the assessnment year

HEADNCTE
The assessee appellant carried on the ~business of | manu-
facturing and selling textile piece-goods. In t he

assessment year 1945-46, the Incone-tax officer added to the
taxable incone of the assessee a 'sumof Rs. 1,86,931 which
was |ater on reduced to Rs. 1,23,840 as a revenue’  receipt,
representing an amount by which the sale price exceeded the
original cost of certain shares and securities purchased and
sold by the appellant. The assessee was held to be a dealer
in shares and securities.

The contention of the assessee was that it was not a -dealer
in shares and securities in the relevant account year or - in
the years past and the shares and securities were held by
way of investrment and the investnent surplus was in the
nature of capital receipt. Even if the assessee was a
dealer in shares and securities in the relevant account
year, the Incone-tax officer commtted an error in the
matter of the conputation of profits in not taking the
market value of the shares as at the opening day -of that
year as the cost thereof. The Appel | ate Assi st ant
Conmi ssioner rejected the contentions of the appellant and
hel d that the number of transactions was sufficiently large
to show that the assessee was a dealer in shares. The
Appel | ate Tri bunal rejected the contentions of t he
appel l ant. These assertions were then referred to the High
Court and they were deci ded agai nst the assessec-appel |l ant.
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Hel d that the assessee was a dealer in shares and securities
and the incone fromtheir sale was a revenue recei pt and not
capital receipt. The profits of the assessee were the
di fference between the original cost price of the shares to
the assessee at the time of purchase and the price realized
at the tine of sale.
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Held also that in the matter of taxation, there was no
guestion of resjudicata. It was open to the t axi ng

authorities to consider the position of the assessee in 1943
for the purpose of determ ning how the gains made in 1944
shoul d be computed, even though the subject of t he
assessment proceedi ngs was the computation of the profits
made in 1944, The circunstance that in an earlier
assessment relating to 1943, the assessee was treated as an
investor would not estop the assessing authorities from
consi dering, for the purpose of conputation of the profits
of 1944, as to when the trading activity of the assessee in
shares began. The assessing authorities found that it began
in 1943 and on that finding, the profits were correctly
conput ed

Commi ssioner of |Inconme-tax v. Bai Shirinbai K. Kooka,
[1962] Supp. 3 S.C.R 391, Broken Hill Property Conpany v.
Broken Hill Municipal Council, [1926] A C. 94, Boystead v.
Conmi ssioner of Taxation, [1926] A C.  155. Society of
Medi cal officer of Health v. Hope, [1960] A C. 551, Caffoor
v. Inconme-tax Conmi ssioner, [1961] A C. 584 and Install nent
Supply (P) Ltd. v. Union of 1India, [1962] 2 S.C R 644,
referred to,

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 445 of 1962.
Appeal fromthe judgnent and order dated April 1 1 and 12.
1960, of the Bombay Hi gh Court in 1ncone-tax Reference No.
52 of 1959.

R J. Kolah and I.N. Shroff, for the appellant.

K. N. Rajagopal Sastri, and R N _~Sachthey, for t he
respondent .

1963. April 10. The judgnent of the Court was delivered by
S. K DAS, J.-This is an appeal on a certificate of fitness
granted by the High Court of
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Bonbay under s. 66-A (2) of the I'ndian Income-tax Act, 1922.
The New Jehangir Vakil MIIs Co., Ltd.. Bhavnagar, appell ant
before us and called tile assessee, carried on the business
of manufacturing and selling textil e piecegoods at Bhavnagar
in the former Bhavnagar State. The ©present appeal is
concerned with the assessnent year 1945-46, the account year
being the cal endar year 1944. |n the said assessnent year
the I ncome-Tax of ficer concerned added to the taxable income
of the assessee a sumof Rs. 1,86,931/- (which was |ater
reduced to Rs. 1,23,840/-) as a revenue receipt,
representing an amount by which the sale price exceeded the
original cost of certain shares and securities purchased and
sold by the appellant. It was held that in the relevant
account year in which the shares were sold and profits made
as also in the preceding years, the assessee was a deal er
in shares and securities. |In respect of this addition of
Rs. 1,23,840/- the assessee raised two contentions. The
first contention was that it was not a dealer in shares -and
securities in the rel evant account year or in the years past
and that the shares and securities were held by way of
i nvestment and the investrment surplus was in the nature of a
capital receipt. The second contention was that even if the
assessee was a dealer in shares and securities in the
rel evant account year, the Incone-tax officer commtted an
error in the matter of the conmputation of profits in not
taking the narket value of the shares as at the opening day
of that year as the cost thereof.

These were the two questions along with a third question
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which were referred to the Hi gh Court under s. 66 (2) of the
Act. The third question does not now survive, and therefore
we set out below the two questions which fall for decision
in this appeal

1. In the event of the surplus aforesaid
being held to be incone assessable to income-
tax
974

whet her the income should be ascertained by
taking the market value of the shares as at
the opening day of the year as the cost ?
2. VWet her there is any evidence on record
to justify the Tribunal’'s finding that the
assessee conpany was a dealer in shares not
only in the year under consideration but in
the years past ?
Now, as to the contention whether the assessee was a dealer
or not in shares and securities in the calendar year 1944
the position appears to be that ' the Incone-tax officer found
agai nst the assessee. There was an appeal to the appellate
Assi st ant - Commi ssi oner who renmanded the case to the Incone-
tax officer on the ground that the materials in the record
were not adequate to-decide the question. The the remand
proceedi ngs the assessee filed before the Incone-tax officer
statenents showi ng/'the position of transactions relating to
shares and securities from 1939 onwar d. These statenents
marked as annexure 'C formpart of the statenment of the
case. In his remand report dated April 1, 1952 which is
also a part of the statement of the case, the |Incone-tax
officer examned the purchase and sale of shares in
different vyears by the assessee and cane to the  concl usion
that the assessee was a dealer in shares at least from the
year 1942 by reason of the frequency and multiplicity of the
transactions which the assessee conducted since that | year
It further pointed out that the assessee had sold certain
shares out of a block of shares in the year 1943, and after
taking out the price of the shares realised in 1943, the
remai ni ng amobunt was shown in the bal ance sheet as 'the val ue
of the remmining shares in each block. The value of such
shares as shown in the bal ance sheet for 1943 was not the
cost price of the assessee. |In some cases it was bel ow
975
cost. As a result of this valuation in the balance sheet,
the profits fromthe sale of shares during 1945, 46 woul d be
Rs. 1,23, 8401-. I f, however, the difference between the
sale price and the market value of the shares as on the
first day of the account year was taken into. account, the
results mght be different.
On the basis of the aforesaid remand report the Appellate
Assi st ant Commi ssi oner exam ned the records of t he
transacti ons and observed
"There are five different transactions of
purchase and two transactions of sale in 1942.
The tenpo of purchases and sal es goes up  from
1943. There are purchases of fifteen or twen-
ty different dates in 1943. There is a
simlar nunber of transactions in 1944, Many
of the shares purchased in 1943 have been
di sposed of in 1944. Several scrips purchased
in 1944 have been sold within the year. The
nunber of transactions is, in ny opinion
sufficiently nunerous to show that t he
assessee is a dealer in shares.”
There was an appeal then to the Tribunal. The Tribunal cane
to the conclusion that so far as Governnent securities were
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concerned the assessee was obliged to keep its large cash
invested in Government securities and, therefore, so far as
these securities were concerned, the anount realised by
their sale was not a revenue receipt and should not be
included in the total incone of the assessee. It held,
however, that the assessee was a dealer in shares in 1944
and as to the conputation of the profits nade on the sale of
the shares, such profits were correctly conputed to be the
di fference between the original cost price of the shares to
the assessee at the time of purchase and the price realised
at the time of sale, and the Tribunal significantly added
that this conputation was correct on the finding that the
976
assessee was a dealer not only in 1944 but from 1942onward.
W nmay here state that for the years prior to the account
year 1944, the departrment had treated the assessee as an
i nvestor and not a-dealer in shares and had nade assessnents
accordingly for~ those years. Those assessnments have now
becone fi nal
Wien the matter went to the H gh Court on a case stated by
the Tribunal, the H gh Court observed that the crucial year
was the vyear 1943, for if the assessee was a dealer in
shares since 1943 and sol d some of themin the account year
1944 and made profits-thereon, then both the questions
referred to the H gh Court nmust be answered against the
assessee. The High Court re-framed the second question by
substituting the words "in the year 1943" for the words "in
the years past". The Hi gh Court further pointed out that in
the exercise of its advisory jurisdiction it didriot sit in
appeal over the decision of the Tribunal that the assessee
was a dealer in shares in the year 1943. It also held that
on the materials on record it was opento the Tribunal to
come to the conclusion that the assessee was a dealer in
shares in 1943 and as to the conputation of profits it
pointed out that if the assessee was a dealer in 1943 also,
then it was not open to the assessee to say that the market
val ue of the shares as on the opening day of the year 1944
shoul d be taken as the cost of the shares. Accordingly, the
H gh Court answered both the questions agai nst the assessee.
Learned counsel for the appellant has addressed us at |ength
on both questions. However, it appears to us that by reason
of the re-fram ng of the second question, the two questions
really nerge into one, nanely, was the assessee a dealer in
shares in 1943 and continued to be such a dealer ~in 1944
which is the relevant account year ? The question no - doubt
has two aspects. Firstly, there is the aspect whether there
is any evidence to justify the finding that the
977
assessee was a dealer in shares in 1943. ,Secondly, there is
the aspect as to howthe profits made from the sale of
shares in 1944 should be conputed in the assessnent year
1945-46. It is however nanifest that it’ the assessee was a
dealer in 1943 also, then the principle laid down by this
court in Comm ssioner of Income-tax v. Bai Shirinbai K
Kooka (1), will not apply, for that decision proceeded on
the footing that the assessee of that case converted her
investment shares into a stock-in-trade and carried on a
trading activity as fromApril 1, 1946, the rel evant account
year being the financial year 1946-47. |f the assessee in
the present case was a dealer in 1943, then nothing happened
on the opening day of the relevant account year, nanely,
January 1, 1944 and there is no reason why the market val ue
of t he shares on that date should be t aken into
consideration in conmputing the profits. Learned counsel for
the assessee has however pressed an argument which nmay now
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be stated. He has submitted that he is not arguing that it
was not open to the assessing authorities to consider the
guesti on whether the assessee was a dealer in shares in 1944
which was the rel evant account year. What he contends is
that it was not open to the taxing authorities to consider
and find that the assessee was a dealer in shares in 1943;
because for all vyears prior to 1944 the departnment had
al ready assessed the assessee on the footing that it was an
investor of shares and not a dealer and those assessnents
havi ng become final could be re-opened only either under s.
34 or s. 35 of the Act. The argument is that in assessing
the assessee for the account year 1944 it was open to the
department to treat the assessee as a dealer in 1944 but not
for any wearlier year which was not the subject of the
assessment proceedi ngs Learned counsel states that if he is
right in his first contention, then the profits nade on the
sale of shares in1944 must be conputed in the manner laid
down in Conm ssioner of Income-tax v. Bai Shirinbai K

Kooka(1),

(1) [21962] Supp, 3 S.C R 391

978

because the assessee will be treated as a dealer for the

first tine in the rel evant ~account year 1944.

The argunent appears plaussible at first sight and it may
per haps be conceded that the question of the conputation of
profits in a case/like this is not entirely free from
difficulty. However, on a very careful consideration of the
argunent we have cone to the conclusion that it is not
wort hy of acceptance. As to the first aspect of the question
we see no difficulty.  The appel late Assistant Conm ssioner
and the Tribunal have referred to various -transactions
relating to shares shown in the books of the assessee. From
those transactions they came to the conclusion that the
assessee was a dealer in 1943. The High Court has also
summari sed the various transactions in which the assessee
indulged in the year 1943. Having regard to the frequency
and nature of those transactions it was open to the taxing
authorities to come to the conclusion that the assessee was
a dealer in shares in 1943. W are not prepared to say that
the rule of "no evidence" can be applied to the present
case. We therefore consider that the H gh Court correctly
answered the question relating to this aspect of the case.
Now, as to conputation of profits. Though it is true that
t he guestion which directly arose before the t axi ng
authorities in the present case was' whether the assessee
was a dealer in 1944, the question of the position of the
assessee in 1943 also arose in determning how the profits
made in 1944 should be conmputed. It is not therefore quite
correct to say that the position of the assessee in 1943 was
conpletely outside the scope of the assessnent proceedi ngs
of 1945-46. |In determining or conputing the profits made by
the sale of shares in 1944, the assessing authorities had to
go into the question-did the assessee start its trading
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activity on January 1, 1944 or did it start the trading
activity at an earlier date ? |If the assessee was a dealer
when the shares sold in 1944 were originally purchased, then
obviously the principle in Comm ssioner of Income-tax v. Ba
Shirin Bai K. Kooka (1), will not apply and the profits will
be the excess of the sale price over the original cost
price. The extent to which a decision given by an | ncone-
tax officer for one assessnent year affects or binds a
decision for another year has been considered by courts
several tines and speaking generally it may be stated that
the doctrine of res judicata or estoppel by record does not
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apply to such decisions; in sone cases it has been held that
though the Incone-tax officer is not bound by the rule of
res judicata or estoppel by record, he can re-open a
guestion previously decided only if fresh facts cone to
light or if the earlier decision was rendered without taking
into consideration material evidence etc. As to the
argunent based on ss. 34 and 35, it is enough to point out
that the assessnent relating to the year 1943 is not being
reopened. That assessnment stands. Wat is being done is to
conpute the profits of 1944, which the assessing authorities
could do, by finding out when the trading activity in shares
began? The question of the profits in 1944 was not and
could not be the subject of any assessnment proceeding
relating to 1943, for such profits arose only on the sale of
the shares in 1944.

In Br oken. H 1l Proprietary Company v. Broken Hil
Muni ci pal Council (2), the question was one of the capita
value of  a mne for rating purposes. This question of

val uation as between the parties was determ ned by the High
Court of ‘Australia in a previous year. But it was held that

the decision did not operate as res judicata. The reason
given was :
"The decision of the H gh Court related to a
valuation and a liability to a tax in a
previ ous

(1) [1962] Supp. 3 S.C.R 391
(2) [1926] A.C. 94.
980
year, - and no doubt as regards that year the
deci sion coul d not be disputed. The present
case relates to a new question-nanely, the
val uati on for a different year ‘and t he
liability for that year. It is not eadem
gquestio and therefore the principle of res
j udi cata cannot apply."
I n anot her decision reported in the same vol une, Hoystead v.
Conmi ssioner of Taxation (1), one of the questions was
whet her certain beneficiaries under a wll were /joint
owners. It was held that though in a previous litigation no
express decision had been given whether the beneficiaries
were joint owners, it being assumed and admitted that they
were, the matter so admtted was so fundanental to the
decision then given that it estopped the Conm ssioner. The
latter decision was distinguished in Society of° Medica
officers of Health v. Hope (2). Both the  decisions were
again considered by the judicial Committee in Caffoor v.
I ncome Tax Conmi ssioner (3). The decision in Broken Hil
Proprietary Conpany’s case (4), was approved and the
principle laid down was that in matters of recurring -annua
tax a decision on appeal wth regard to one year’s
assessment is said not to deal with eadem questio~-as that
which arises in respect of an assessnent for another year
and consequently not to set up an estoppel. As to the
decision in Hoystead' s case (1), it was stated
"Their Lordships are of opinion that it isim
possible for themto treat Hoystead s case as
constituting a legal authority on the question
of estoppels in respect of successive years of
tax assessment. So to treat it would bring it
into direct conflict with the contenporaneous
decision in the Broken H Il case ; and to
follow it would involve preferring a decision
in which the particular point was either
assumed wi t hout
(1) [1926] A.C. 155.
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(2) [1960] A.C. 551.

(3) [1961] A.C 584.

(4) [1926] A.C, 94,
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argunent or not noticed to a decision, in

itself consistent with much other authority,

in which the point was explicitly raised and

explicitly determned."
In Installnment Supply (P) Ltd. v. Union of India (1) this
court referred to the decisions just nmentioned and said that
it was well settled that in matters of taxation there would
be no question of res judicata.
On the principle stated above, it seens to us that it was
open to the taxing authorities to consider the position of
the assessee in 1943 for the purposes of deternining howthe
gains nade in 1944. should be computed, even though the
subj ect of the assessment proceedi ngs was the conputation of
the profits made in 1944, The circunstance that in an
earlier assessnent relating to 1943 the assessee was treated
as an investor would not in our opinion estop the assessing
authorities from considering, for the purpose of conputation
of the profits of 1944, as to when the trading activity of
the assessee in shares began. The assessing authorities
found that it began in 1943. On that finding the profits
were correctly conputed and the answer given by the High
Court to the question of the conmputation of the profits was
correctly given.
For these reasons the appeal fails and is dismissed wth
costs.
(1) [1962] 2 S.C. R 644
982




