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ACT:

Constitution of India, 1950: Articles 14 and 21, 245 &
246-1 nsertion of /' S. 433A into the Code of Crim nal
Procedure, 1973-Validity of-Col ourabl e legislation fraud-
Meani ng of -Doctrine of pith and substance-Applicability of.

Articles 72, 161: d enency-Powers of-Sections 54 and 55
| PC-Section 433A Cr.. P.C. and provisions of Renmission Rul es-
Whet her subject to the overriding powers of clenency.

I ndian Penal Code, 1860: Sections 45, 54, 55 and 57-
Fixing ternms of inprisonnent-‘Life _inprisonnment’-Wetbher
i mprisonnent for full span of life.

Sections 54 and b55: Wether subject to overriding
powers of Articles 72/161 of the Constitution of India.

Crimnal Procedure Code, 1973: Section 433A-Insertion
of -Whet her a col ourabl e | egislation-Constitutional /validity
of-1PC (Amendrment) bill not passed by Lok Sabha 'while
passing C. P.C. (Anmendnent) Bill-Governnent claimng that
both the bills were interlinked-Effect on the Anendnent
Bill passed, inserting S. 433A-Prisoners covered under the
Section-Prisoners who were sentenced to death by Courts, but
whose sentence comuted to life inprisonment by executive
cl emency-Whet her forns a distinct and separate class.

Sections 432, 433 and 433A: Rel ease of - prisoners under
Rem ssion Rules-Renmittance of sentence-Exercise of power
under sections 432 and 433-Wether restricted by S. 433A

Raj asthan Prisons (Shortening of Sentences) Rules,
1950: Premature release of Prisoners-Wether subject to
overriding powers of Sections 432, 433 and 433A C. P.C. and
Articles 72/161 of the Constitution of India, 1950:

Statutory Construction: External aid-Language of a
provi si on

859
pl ai n and cl ear-Readi ng down the sane with the aid of a Bil
whi ch had not become an enact nent-Wether could be resorted
to.

HEADNOTE

The petitioner was convicted for nmurder and sentenced
to life inprisonnent, which was confirmed by the Hi gh Court.
Later he filed a Wit Petition before the Hgh Court for
premature release on the plea that he was entitled to be
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consi der ed for rel ease under the Raj ast han Pri sons
(Shortening of Sentences) Rules, 1958 notwi thstanding the
insertion of Section 433A in the Code of Crimnal Procedure,
1973 with effect from18.12.1978, just two days before his
convi cti on. It was contended that Section 433A Cr. P.C
which places an enbargo of 14 vyears inprisonment before
premature rel ease could not curtail the constitutional power
vested in the Governor by virtue of Article 161 of the
Consti tution. The High Court, dism ssed the Wit Petition
on the ground that the petitioner’'s representations to the
CGover nirent and State Hone M ni st er wer e pendi ng
consi der ati on. However, the Hi gh Court directed that the
two representations of the petitioner should be disposed of
wi thin one nonth.

Unable to secure his release fromthe H gh Court as
also from the State Governnent, the petitioner filed the
present Wite Petition before this Court, contending that
the insertion of Section 433A'in the Code of Crimnal
Procedure’ was invalid; that in the absence of guidelines
under Arts. 72/161 of Constitution, Section 433A C. P.C
could not-apply to life convicts; that the Rajasthan Prisons
(Shortening of Sentences) Rules, 1958 would prevail over
Section 433A Cr. P.C.; and that the constitutional guarantee
under Articles 14 and 21 was vi ol at ed.

Dismssing the Wit Petition, this Court

HELD: 1.1. It i's only when a | egislature which has no
power to legislate franes a |legislation so cambuflaging it
as to appear to be within its conmpetence when it knows it is
not, it can be said that the legislation so enacted is
col ourabl e |egislation: If ~“in pith and  substance the
| egi sl ation does not belong to the subject falling wthin
the limts of its power but is outside it, the nere form of

the legislation will not be determinate of the Ilegislative
conpet ence. [871C;, 872(

1.2. It is not a case of legislative inconpetence to
enact section 433A No such contention was rai sed.

Besi des the question of vires of (section 433A of the Code
has been determined by the Constitution Bench of this /Court
in Miru Rams case. This Court Repelled all the thrusts
aimed at challenging the constitutional validity of ~section
433A. [871A]
860

1.3. It is no body’'s contention that Parlianent was not
conpetent to anend the Crinminal Procedure Code by which
section 433A was inserted. \Wether or not- the connecting
I ndi an Penal Code (Amendnent) Bill ought to have cleared or
not was matter left to the wi sdom of the Lok Sabha. Merel y
because the Criminal Procedure Bill was made |law and the
I ndian Penal Code (Anendnent) Bill was passed by the  Rajya
Sabha did not obligate the Lok Sabha to clear it. The Lok
Sabha coul d have its own views on the proposed Indian Pena

Code anendrments. It may agree with the executive s policy
reflected in the Bill, with or wi thout nodifications, or not
at all. Merely because in the subsequent instructions

issued by the letter of July 10, 1979 and the acconpanying
note, the Joint-Secretary had interlinked the two Bills, the
Lok Sabha was under no obligation to adopt the neasure as
such representation could not operate as estoppel against

it. It is obvious that no question of mala fides on the
part of the |egislature was involved in the enactnent of one
legislation and failure to enact another. There is no

guestion of ‘legislative fraud’ or ‘colourbale |egislation
involved in the backdrop of the Ilegislative history of
section 433A of the Code of Crimnal Procedure. [872DH
873A]
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1.4. In the present case if both the Bills had becone
l aw, then in understanding or construing one legislation or
the other, the schene conmon to both would be kept in view

and be permitted to interact. But where the [|inkage does
not exist on account of the Indian Penal Code (Amrendnent)
Bill not having becone |aw, section 433A cannot be read

down to apply to only those classes of capital offences to
which it would have applied had the said Bill been passed by
the Lok Sabha in the terns in which it was approved by the
Rajya Sabha. The |anguage of section 433A is clear and
unanbi guous and does not call for extrinsic aid for its

i nterpretation. To read down or interpret section 433A of
the Code with the aid of the changes proposed by the |ndian
Penal Code (Anendrent) Bill would tantanount to treating the

said Bills formng part of the Indian Penal Code, which is
clearly inpermssible. To put such an interpretation wth
the aid of such extrinsic material would result in violence
to the plain | anguage of section 433A of the Code. [873D F]

Maru/ Ram v. ~Union of India, [1981] 1 SCR 1196,
f ol | owed.

K.C. - _Gajapati Narayan Deo v. State of Oissa, [1954]
SCR 1 and Sonapur Tea Co. Ltd. v. Mist Mariruznessa, [1962]
1 SCR 724, relied on.

861

State of H machal” Pradesh v. A Parent of a student of
Medi cal College, Sima, [1985] 3 SCC 169 and WR. Mram V.
Deputy Conmi ssioner of Taxation for N S W, [1940] AC 838,
referred to.

2.1. The law governing suspension, rem ssion and

conmut ati on of sentence i s bot h Sstatutory and
constitutional. The stage for the exercise of ~this power
general |l y speaking is post-judicial, i.e., after t he

judicial process has cone to an end. ~The duty to judge and
to award appropriate punishnent tothe guilty is a judicia
function which culmnates by “a judgnent pronounced in
accordance with law. After the judicial function thus ends
the executive function of giving effect to the /judicia
verdi ct comences. [873G H, 874A]

2.2. One who could have been visited with the extrene
puni shment of death but on account of the sentencing
court’s generosity was sentenced to the | esser punishnent of
i mprisonnent for |ife and another who actually was sentenced
to death but on account of executive generosity his
sentence was commuted under section 433(a) for inprisonnent
for Ilife have been treated under section 433A as belonging
to that class of prisoners who do not deserve to be rel eased
unl ess t hey have conpl et ed 14 Year s of act ua
i ncarceration. Thus, the effect of section 433A is to
restrict the exercise of power under sections 432 and 433 by
the stipulation that the power will not be so exercised as
woul d enable the two categories of convicts referred to in
section 433A to freedom before they have conpleted 14 ' years
of actual inmprisonnent. This is the Ilegislative ' policy
which is <clearly discernible fromthe plain |anguage of
section 433A of the Code. Such prisoners constitute a
single class and have, therefore, been subjected to the
uniform requirement of suffering atleast 14 years of
internment. [874G H, 875A-C]

3. The expression ‘life inprisonnent’ must be read in
the context of section 45 IPC. Read so, it would ordinarily
nmean inprisonnment for the full or conplete span of life.

Section 65, 116, 120 and 511 of the Indian Penal Code fix
the term of inprisonment thereunder as a fraction of the
maxi mum fixed for the principal offence. It is for the
purpose of working out this fraction that it becane




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 20

necessary to provide under section 57 that inprisonnent for
life shall be reckoned as equivalent to inprisonnment for 20
years. |If such a provision had not been nmade it would have
been inpossible to work out the fraction of an indefinite
term In order to work out the fraction of ternms of
puni shment provided in the above sections it was inperative
to lay down the equivalent term for life inprisonnent.
[875G 876C E]
862

Copal CGoads v. State of Maharashtra, [1961] 3 SCR 440;
af firmed.

4.1 Unless the sentence for |Ilife inprisonment is
commuted or remtted by the appropriate authority under the
provisions of the relevant law, a convict is bound in law to
serve the entire life termin prison; the rules franed under
the Prisons Act or life statute may enable such a convict
to earn rem ssions-but such remi ssions will not entitle him
to rel ease before he has conpl eted 14 years of incarceration
in view of section 433A of the Code unless of course power
has been ‘exerci sed under Article 72/161 of the Constitution
Were a person has been sentenced to inprisonnment for life
the rem ssions earned by himduring his internment in prison
under the relevant remi ssion rules have a limted scope and
must be confined to the scope and anbit of the said rules
and do not acquire significance wuntil ‘the sentence is
remtted under section 432, in which case the rem ssion
woul d be subject to limtation of section 433A of the Code,
or constitutional power has been exercised under Articles
72/ 161 of the Constitution. [878D E]

4.2. Articles 72 and 161 confer the clenency power of
pardon, etc., on the President and the State  Governors,
respectively. This constitutional power would override the
statutory power contained in sections 432 and 433 ‘and the
[imtation of section 433A of the Code as well as the ' power
conferred by sections 54 and 55 1PC._No doubt, this power
has to be exercised by the President/ Governor on the advice
of his Council of Mnisters. [880A-B]

4.3. Though in Maru Ranis case, this Court reconnended
the framng of guidelines for the exercise of power under
Articles 72/161 of the Constitution of India, it ~had no
bi ndi ng effect on the Constitution Bench which deci ded Kehar
Singh’s case. Nor has this Court said anything in Kehar
Singh’s case with regard to using the provisions of ~extent
Rem ssion Rules as guidelines for the exercise of clenmency
powers. [881H; 882A]

Maru Ramv. Union of India, [1981] 1 SCR 1196; Kehar
Singh v. Union of India, [1989] 1 SCC 204; Bhagirath v.
Del hi  Adm nistration, [1985] 3 SCR 743 and Gopal GCodse .
State of Maharashtra, [1961] 3 SCR 440, affirnmed.

5. It is true that Articles 72/161 make use of two
expressions ‘remissions’ wth regard to punishnent and
‘remit’ in relation to sentence but it is not proper to

express any opinion as to the content and anplitude of these
two expressions in the abstract, in the absence of a fact-
situation. [882B]
863

6.1 The hypot hetical question  whether it was
permissible in law to grant conditional premature release to
alife convict even before
conpl etion of 14 years of actual inprisonnent, which rel ease
would tantanmount to the prisoner serving time for the
purpose of section 433A C. P.C., need not be answered
without being fully aware of the <conditions inposed for
rel ease. In each case, the question whether the grant of
conditional premature release answers the test laid down by
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this Court in Maru Ranis case, would depend on the nature of
the conditions inposed and the circunstances in which the
order is passed and is to be executed. No genera
observati on can be rmade. [882C H|

Maru Ramv. Union of India, [1981] 1 SCR 1196; referred
to.

7. In the instant case, petitioner has not conpleted 14
years of actual incarceration and as such he cannot invoke
sections 43 and 433 of the Code of Crimnal Procedure. H s
continued detention is consistent with section 433A of the
Code and there is nothing on record to show that it is
otherwise illegal and void. The outconme of his clenmency
application wunder the Constitution is not put in issue in
the present proceedings if it has been rejected, and if the
same is pending despite the directive of the H gh Court it
woul d be open to the petitioner to approach the Hi gh Court
for the conpliance of its order. [883E-F]

JUDGVENT:

ORIGNAL JURISDICTION: Wit (Crl.) Petition No. 96 of
1989.

(Under Article 32 of the Constitution of India).

Nand Lal, S/K ~Bagga and Ms. S. K. Bagga for the
Petitioner.

V.C. Mahajan Ms. |Indra Sawhney, Ms. A Subhashi ni
Aruneshwar Cupta, = Surya Kant and . Mkwana for the
Respondent s.

The Judgnent of the Court was delivered by

AHVADI, J. Liberty is the life line of -every human
being. Life without liberty is ‘lasting’ but not ‘living
Li berty is, therefore, considered one of the npbst precious
and cheri shed possessi ons of a human being. Any attenpt to
take liberties with the |iberty of a human being is visited
with resistance. Since no human being can tolerate fetters

on his personal liberty it is not surprising that the
petitioner Ashok Kunmar alias Golu continues to struggle for
his liberty, premature release, not fully content with the

enunci ation of the law in this behalf

864
by this Court in Maru Ramv. Union of India, {1981] 1 SCR
1196.

The questions of law which are raised in this petition
brought wunder Article 32 of the Constitution ~arise  upon
facts of which we give an abridged statenent. On the basis
of a FIR lodged on Cctober 21, 1977, the petitioner was
arrested on the next day and he along wth [ others. was
chargesheeted for the nurder of one Prem Nagpal. The
petitioner was tried and convicted for nmurder on Decenber
20, 1978 in Sessions Case No. 32 of 1978 by the  |earned
Sessions Judge, Ganganagar, and was ordered to suffer
i mprisonnment for life. H s appeal, Crimnal Appeal No. 40
of 1979, was di sm ssed by the Hi gh Court of Rajasthan. Since
then he is serving tine. It appears that he filed a Habeas
Corpus Wit Petition No. 2963 of 1987 in the Hi gh Court of
Raj ast han at Jodhpur for premature rel ease on the plea that
he was entitled to be considered for such rel ease under the
rel evant rul es of Rajasthan Prisons (Shorteni ng of
Sentences) Rules, 1958, (hereinafter alluded to as ‘the 1958
Rul es’) notwi thstanding the insertion of Section 433Ain the
Code of Crimnal Procedure, 1973 (hereinafter called ‘the
Code’) wth effect from Decenber 18, 1978, just two days
before his conviction. Hs grievance was that he was being
denied the benefit of early release under the 1958 Rules
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under the garb of the newWwy added Section 433A, on the
ground that it places a statutory enbargo against the
rel ease of such a convict ‘unless he has served atleast 14
years of inprisonnent’. He contended that the sai d
provision could not curtail the constitutional power vested
in the Governor by virtue of Article 161 of the Constitution
which had to be exercised on the advice of the Council of
M nisters which advice could be based on a variety of
consi derations including the provisions of the 1958 Rules.
The wit petition was, however, disnissed by the Hi gh Court
on COctober 31, 1988, on the ground that it was premature
i nasmuch as the petitioner’s two representations, one to the
Governor and another to the State Home Mnister, were
pendi ng consideration. The H gh Court directed that they
shoul d be di sposed of within.one nonth. 1In this view of the
matter the H gh Court did not deemit necessary to consider
the wvarious questions of lawraised in the petition on
merits. After ~the rejection of his wit petition by the
Hi gh Court, the petitioner through his counsel addressed a
| etter dated Novenber 28, 1988 to the Governor inviting his
attention to the earlier representation dated August 29,
1988 and requesting himto take a decision thereon within a
nmont h as observed by the High Court. Failing to secure his
early rel ease notw thstanding the above efforts, the
petitioner has invoked the extraordinary  jurisdiction of
this Court under Article 32 of the Constitution
865

The petitioner’s case in a nutshell is that under the
provisions of the 1958 Rules, a“lifer’ who has served an
actual sentence of about 9 years-and 3 nonths is entitled to
be considered for premature release if the total  sentence
including renissions works out to 14 years and he is
reported to be of good behaviour. However, the petitioner
contends, his case for premature release is not considered
by the concerned authorities _in viewof the newy added
section 433A of the Code on the “interpretation that by
virtue of the said provision the case of a ‘lifer’ cannot be
considered for early release unless he has conpleted 14
years of actual incarceration, the provisions of sections
432 and 433 of the Code as well —as the 1958 Rules

not wi t hst andi ng. According to him even if the -provisions
of sections 432 and 433 of the Code do not cone into play
unl ess a convict sentenced to Ilife inprisonnment has

conpl eted actual incarceration for 14 years as required by
section 433A, the authorities have failed to realise that
section 433A cannot override the constitutional power
conferred by Articles 72 and 161 of the Constitutional on
the President and the CGovernor, respectively, and the State
Governnent i.e., the Council of Mnisters, coul d advise the
Covernor to exercise power under Article 161 treating the
1958 Rul es as guidelines. Since the petitioner had . already
noved the CGovernor under Article 161 of the Constitution it
was incunmbent on the State CGovernnent to consider his
request for early rel ease, notw thstandi ng section 433A, -and
failure to do so entitled the petitioner to immediate
rel ease as his continued detention was, wholly illegal and
i nval i d. In support of this contention the petitioner has
pl aced reliance on the ratio of Maru Rani s deci sion

The petitioner brands section 433A of the Code to be a
‘legislative fraud inasnmuch as the said provision was got
approved by the Parliament on the assurance that the said
provi si on is conplenentary to the various amendnent s
proposed in the Indian Penal Code. |In the alternative it is
contended that in any case this Court should by a process of
interpretation limt the scope of section 433A of the Code
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to those cases only to which it would have been Iimted had
the legislation proposing anendnents in the |Indian Pena
Code gone through. |In any case after the decision of this
Court in Maru Ramis case, the efficacy of section 433A is
consi derably reduced and the petitioner is entitled to early
rel ease by virtue of the power contained in ARticle 161 read
with the 1958 Rules even if guidelines are not fornulated
notw t hstanding the subsequent decision of this Court in
Kehar Singh v. Union of India, [1989] 1 SCC 204. Counse
submitted that after the decision of this Court in Bhagirath
v. Delhi Administration, [1985] 3 SCR 743 whereunder this
Court extended the benefit of section 428 of the Code even
866
to life convicts, the ratio in Gopal Godse v. State of
Maharashtra, [1961] 3 SCR 440 had undergone a change. On
this broad approach, counsel for the petitioner, fornulated
guestions of |aw which may be stated as under
1. \Wether the insertion of section 433A in the
Code was a legislative fraud inasnmuch as the
connected |egislation, nanely, the Indian Pena
Code (Anendrent) Bill XLII of 1972 did not becone
l aw al though passed by the Rajya Sabha as the |PC
(Amendrent) Act, 1978, on Novenber 23, 19787
2. Whether ‘on the ration of Maru Rami s decision, in
the absence of any guidelines fornmulated by the
State under Article 72 of 161 of the Constitution,
section 433A of the Code woul d not ‘apply to life
convicts ‘and the 1958 Rules will prevail for the
purpose of exercise of ‘power under Article 72 of
161 of the Constitution?
Inter-connected wth this question, the following .I
guesti ons were raised:
a) Wiether Maru Rami s decision is-in conflict wth
Kehar Singh’s Judgnent on-the question of necessity
or otherwi se of guidelines for the exercise of
power under Article 7 and 161 of the constitution?
b) Whether the use of two expressions "rem ssion"
and "remit" in Articles 72 and 161 convey two
di fferent meanings and if yes, whether the content
f power in the two expressions is different?
c) Wiether the persons sentenced to death by Court,
whose death sentence has been commuted to life
i mprisonnment by executive clenmency, forma distinct
and separate class for the purpose of application
of section 433A of the Code as well as for the
purpose of necessity (or not) of " guidelines for
premature release in exercise of  power under
Articles 72 and 161, fromthe persons who at. the
initial stage itself were sentenced to life
i mprisonnent by court verdict? And whether in the
| atter case guidelines are mandatory under- Article
72 and 161 and a well designed schenme of renission
must be formulated if the constitutional guarantee
under Articles 14 and 21 is to be preserved?
d) Wether the whole | aw of rem ssion needs to  be
reviewed after Bhagirath’s case wherein this Court
hel d that inprisonnent
867
for life 1is also an inmprisonment for a term and
that a life convict is entitled to set off under
section 428 Cr. P.C. ?
e) Wiether it is pernmissible in law to grant
conditional premature release to a life convict
even before completion of 14 years of actua
i mprisonnent notw thstanding section 433A of the
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Code? If yes, whether the grant of such conditiona

release wll be treated as the prisoner actually
serving time for the purpose of section 433A of the
Code?

First the legislative history. The Law Conmi ssion had
in its 42nd Report submitted in June, 1971 suggested
nunerous changes in the Indian Penal Code (I1PC). Pursuant
thereto an Amendrment Bill No. XLII of 1972 was introduced in
the Rajya Sabha on Decenber 11, 1972 proposed wi de ranging
changes in the IPC. One change proposed was to bifurcate
section 302, IPCinto tw parts, the first part providing
that except in cases specified in the second part, the
puni shnment for nurder wll be inprisonment for life whereas
for the nore heinous crines enunerated in clauses (a) to
(c), of sub-section (2) the punishnment may be death or
i mprisonnent for life. A notion for reference of the Bil
to the Joint Conmittee of both the Houses was noved in the
Raj ya /Sabha on Decenber 14, 1972 by the then Mnister of
State in the Mnistry of Home Affairs and was adopted on the
sanme day. The Lok Sabha concurred in the notion of the
Rajya Sabha on Decenber 21, 1972. The Joint Parlianmentary
Conmittee presented its report to the Rajya Sabha on January
29, 1976 reconmending changes in several clauses of the

Bill. VWiile retaining the amendnent proposed in section
302, |IPC, it recomrended inclusion of one nore clause (d)
after clause (c) in sub-section (2) thereof ‘and at the sane
time recomended | deletion of section-303, IPC. It also

recomended substitution of the existing sectiion 57, | PC, by
a totally new section, the proviso whereto has relevance.
The proposed provi so was as under:
"Provi ded that where a sentence of inprisonnent for
life is inposed on conviction of a person for a
capital offence, or where a sentence of death
i nposed on a person has been commuted into one of
i mprisonnent for [life; such person shall not be
rel eased from prison unless he had served at | east
fourteen years of inprisonnent.”
The reason which inpelled the Committee to introduce the
above proviso was "That sonetines due to grant of rem ssion
even nurderers sentenced or conmuted to life inprisonment
were rel eased at the end
868
of 5to 6 years." The Commttee, therefore, felt that such a
convi ct shoul d not be rel eased unl ess he has served atl east
14 years of inprisonnent. It is evident fromthe scheme of
the af oresaid recormendati ons that the proviso was -intended
to apply to only those convicts who were convicted for a
capital offence (this expression was defined by clause 15 of
the Bill recomrendi ng substitution of section 40, [IPC, as
‘an offence for which death is one of the punishnents
provided by law ) or whose sentence of death was" commuted
into one of inprisonnent for Ilife and not to those who were
governed by the first part of the proposed section 302, |IPC
It was pointed out by counsel that simlar benefit would
have accrued to offenders convicted for offences covered
under section 305, 307 or 396 if the proposed sections 305,
307(b) and 396(b) had come into being. That, contends the
petitioner’s counsel, would have considerably narrowed down
the scope of the proposed proviso to section 57, |IPC, and
consequently the rigour of the said provision would have
fallen on atiny minority of offenders guilty of a capita
of f ence. Pursuant to the recomendations nade by the
Commttee, two bills, nanely, the |IPC (Amendment) Bill,
1978, <came to be introduced, the former was passed wth
changes by the Rajya Sabha on Novenmber 23, 1978 while the
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latter was introduced in the Lok Sabha on Novenber 8, 1978,
and in the Rajya Sabha on Decenber 5, 1978. The proposal to
add a proviso to the proposed section 57, IPCdid not find
favour as it was thought that the said subject matter
appropriately related to Chapter XXXII of the Code and
accordingly the said provision was introduced as section
433A in the Code. Wiile the amendnents to the Code becane
law with effect from Decenmber 18, 1978, the |IPC anendnents,
though passed by the Rajya Sabha could not be got through
the Lok-Sabha and | apsed. It may here be nentioned that the
IPC Bill as approved by the Rajya Sabha contained the
proposal to divide section 302 into two parts, in fact an
addi ti onal clause was sought to be introduced in the second
part thereof and sections 305, 307 and 396 were al so sought
to be anended as proposed by the Cormmittee. This in brief
is the legislative history.

In the backdrop of the said |legislative history,
counsel~ for the petitioner argued that a legislative fraud
was practised by enacting section 433A of the Code and
failing ‘to carry out the correspondi ng changes in sections
302, 305, 307, 396, etc., assured by the passing of the
I ndi an Penal Code (Amendnent) Act, 1978, by the Rajya Sabha
on Novenber 23, 1978. According to himit is evident from
the scheme of the twin Amendnent Bills that the |Ilegislative
intent was to apply the rigour of section 433A of the Code
to a small nunber of 'hei nous

869
crimes which fell ‘within the meaning of the expression
capital offence. It was to achieve this objective that
section 302, |PC was proposed to be bifurcated so that a

| arge nunber of murders would fall within the first part of
the proposed provision which prescribed the punishment of
life inmprisonment only and thus fell beyond the m schief
of section 433A of the Code. To buttress his submi ssion our
attention was invited to Annexure Il to the petition which
is a copy of the letter dated July 10, 1979, witten by the
Joint-Secretary in the Mnistry of Home Affairs /to Hone
Secretaries of all the concerned State Gover nment s
explaining the purport of the newly added section’ 433A
After explaining that section 57, IPC ~had a linited scope,
nanely, calculating fractions of terns of inprisonment only,
he proceeds to state in paragraph 3 of the letter as under
"The restrictions inposed by section 433A _applies
only to those life convicts who are convicted for
of fences for which death is one of the punishnents
prescribed by |aw In the Indian Penal Code
(Amendrent) Bill, 1978 as passed by the Rajya Sabha
and now pending in the Lok Sabha, section 302 is
proposed to be amended so as to provide that' the
normal puni shnent for murder shall be inprisonnent
for life and that only in certain cases of
aggravating circunstances wll the court have
di scretion to award death sentences."
Then in paragraph 4 he proceeds to clarify as under
"Even regarding these convicts the restriction
i nposed by section 433A is not absolute for, the
Constitutional power of the Governor under Article
161 to conmute and renit sent ences remai ns
unaffected and can be exercised in each case in
which the exercise of this power 1is considered
suitable."
Then in paragraph 4 he proceeds to clarify as under
"Even regarding these convicts the restriction
i mposed by section 433A is not absolute for, the
Constitutional power of the Governor under Article
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161 to commute and rent sent ences remai ns
unaf fected and can be exercised in each case in
which the exercise of this power 1is considered
suitable.”
In paragraph 6 of the detailed note appended to the said
letter, the legal position was expl ained thus:
"It may be pointed out that the restriction
i ntroduced by section 433A does not apply to al
life convicts. It applies only to those prisoners
who are convicted of a capital offence i.e. an
of fence for which death is one of the punishnents
prescribed by Ilaw. Once the Indian Penal Code

(Amendnent) Bill becones the | aw, of f enders
sent enced
870

under proposed section 302(i) will not be covered
by this provision as the offence will not be a
capital~ offence. Thus in future the restriction
i'ntroduced by section 433A will not be applicable
to  them and will, in effect, cover only a very
smal |-~ nunber of cases.” Even in this small nunber
of cases the restriction will not in any way curb

the Constitutional power to grant rem ssion and

conmut ati on vested in the President or the Governor

by virtue of Articles 72 and 161."
There can be no doubt that by this letter it was clarified
that section 433A of the Code will apply ‘to only those
convicted of a capital offence and not to all ife convicts.
It is equally clear that the said provision was expected to
apply to exceptionally heinous offences falling within the
definition of ‘capital offence’ once the Indian Penal Code
(Anendrent) Bill becane |aw. Section 433A was, therefore
expected to deny premature rel ease before conpletion of
actual 14 years of incarcerationto only those linited
convi cts convi cted of a capital ~offence, i.e., an
exceptionally heinous crine specified in the second part of
the proposed section 302, IPC. Lastly it clarifies that
section 433A cannot and does not in any way affect the
constitutional power conferred on the President/Governor
under ARticle 72/161 of the Constitution. It ~ cannot,
therefore, be denied that this letter and the acconpanying
note does give an inpression that certain provisions of the
Indian Penal Code (Amendnent) Boll were interlinked wth
section 433A of the Code.

Assunming the Criminal Procedure Code (Amendnent)  Bil
and the I ndian Penal Code (Anendnent) Bill were intended to
provide an integrated schene of legislation, can it be said
that the failure on the part of the Lok Sabha to pass. the
letter renders the enactnment of the forner by which section
433A was introduced in the Code, ‘a legislative fraud as
counsel had liked to call it or to use a nore famliar
expression ‘colourable exercise of legislative power’ ?
Counsel submtted that section 433A was got introduced on
the statute book by deception, in that, when the former Bil
was made law an inpression was given that the twin
| egislation which had already been cleared by the Rajya
Sabha on Novenber 23, 1978 would in due course be cleared by
the Lok Sabha also so that the application of section 433A
would be linmted to capital offences only and woul d have no
application to a |l|arge nunber of ‘lifers’. It rmust be
conceded that such would have been the inpact if the Indian
Penal Code (Anendnent) Bill was passed by the Lok Sabha in
the formin which the Rajya and approved it.

871

This is not a case of |egislative inconpetence to enact
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section 433A. No such submission was made. Besides the
guestion of vires of section 433A of the Code has been
determ ned by the Constitution Bench of this Court in Maru
Ramis case. This Court repelled all the thrusts ainmed at
chal l engi ng the constitutional validity of section 433A But
counsel submtted that the question was not exam ned from
the hi storical perspective of the twn | egi sl ati ons.
Counsel for the State subnmitted that it was not pernissible
for us to reopen the challenge closed by the Constitution
Bench on the specious plea that a particular argunent or
plea was not canvassed or made before that Bench. The
objection raised by counsel for the State Government is
per haps not without substance but we do not propose to dea
with it because even otherwise we see no nerit in the
submi ssion of the petitioner’s counsel. It is only when a
| egislature which has no power to legislate frames a
| egi slation so canmouflaging it as to appear to be withinits
conpetence when it knows it is not, it can be said that the
| egislation so enacted is colourable legislation. In K C
Gaj apati - Narayan Deo v. State of Orissa, [1954] SCR 1 the
Orissa Agricultural Incone-tax (Amendnent) Act, 1950, was
chall enged on the ground of colourable legislation or a
fraud on the Constitution as its real purpose was to effect
a drastic reduction in the amount of conpensation payable
under the Oissa Estates Abolition Act, 1952. The facts
were that a Bill relating to the Oissa Abolition Act, 1952
was published in the Gazette on January- 3, 1950. It
provided that any sum payable for ~agricultural incone-tax
for the previous year should be deducted from the gross
asset of an estate for working out the net income on the
basi s whereof conpensation payable to the estate owner could
be determ ned. Thereafter on January 8, 1950, a Bill to
anmend the Orissa Agricultural |ncone-tax, 1947, was
i ntroduced to enhance the highest rate of tax from3 | annas
to 4 annas in a rupee and to reduce the highest slab from
Rs. 30,000 to Rs. 20,000. The next Chief Mnister, however,
dropped this Bill and introduced a fresh Bill enhancing the
hi ghest rate to 12 annas 6 pies in.a rupee and reducing the
hi ghest slab to rs. 15,000 only. On the sane beconming |aw
it was challenged on the ground that the real purpose of the
legislation was to drastically reduce the compensation
payabl e to the estate owners. Mikherjea, J., who spoke  for
the Court observed as under
"'t may be nmade clear at the outset that the
doctrine of colourable |egislation does not involve
any question of bona fides or mala fides on the
part of the |egislature. The whol e doctri ne
resolves itself into the question of conpetency of
a particular legislature to enact a particul ar/ | aw
| f
872
the legislature is conpetent to pass a particular
law, the mptives which inpelled it to act are

really irrelevant. On the other hand, if the
| egi slature |acks conmpetency, the question of
notive does not arise at all. \Wether a statute is
constitutional or not is thus always a question of
power . "

Thus the whole doctrine resolves itself into a question of
conpetency of the concerned legislature to enact the

i mpugned legislation. |If the legislature has transgressed
the limts of its powers and if such transgression is
indirect, covert or disguised, such a |legislation is
described as <colourable in Ilegal parlance. The i dea

conveyed by the use of the said expression is that although
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apparently a legislature in passing the statute purported to
act within the Iimts of its powers, it had in substance and
reality transgressed its powers, the transgression being
veiled by what appears on close scrutiny to be a nere
pretence or disguise. In other words if in pith and
substance the |egislation does not belong to the subject
falling withinthe limts of its power but is outside it,
the nmere formof the legislation will not be determ nate of
the legislative conpetence. |In Sonapur Tea Co. Ltd. .
Must. Mazirunnessa, [1962] 1 SCR 724 it was reiterated
relying on Gajapati’s case that the doctrine of colourable
legislation really postulates that |egislation attenpts to
do indirectly what it cannot do directly. Such is not the

case before us. It is no body’'s contention that Parlianent
was hnot conpetent to amend the Crimnal Procedure Code by
which section 433A was -inserted. Whet her or not the

connecting | ndi an Penal Code (Anendrment) Bill ought to have
been cleared or not was a matter left to the wi sdomof the
Lok Sabha. Merely because the Crimnal Procedure Bill was
nade |aw and the |Indian Penal Code (Anmendnent) Bill was
passed by the Rajya Sabha did not obligate the Lok Sabha to
clear it. The Lok Sabha to clear it. The Lok Sabha could
have its own views  on the proposed Indian Penal Code
amendment s. It may agree wth the executive's policy
reflected in the Bill, with or without nodifications, or not
at all. Merely ' because in the subsequent instructions
issued by the letter of July 10, 1979 and the acconpanying
note (Annex. Il) the Joint-Secretary had interlinked the two
Bills, the Lok Sabha was under no obligation to adopt the
measure as such representation could not operate as estoppe
against it. Even the indirect attenpt on the part of the
H gh Court of Hi machal Pradesh in the ragging case to force
the State Governnent to |egislate, State of Hi nmachal Pradesh
v. A Parent of a student of Medical College, Sima, [1985] 3
SCC 169 was di sapproved by this Court as a matter falling,
outside the functions and duties of the judiciary. It is,
therefore, obvious that no question of mala fides’' on the
part of the legislature was involved in the enactnent of one
| egislation and failure to
873

enact another. There is no question of ‘legislative fraud
or ‘colourable legislation’ involved in the backdrop of ~the
| egi slative history of section 433A of the Code as argued on
behal f of the petitioner

Counsel for the Petitioner, However,  tried to seek
support form the Privy Council decision in WR.  Mram v.
Deputy Conmi ssioner of Taxation for N.S.W, [1940] AC 838
VWerein the question to be considered was whether. the
| egi sl ati ve scheme was a col ourabl e one forbidden by section
5(ii) of the Australian Constitution. There was no  attenpt
to disguise the schene as it was fully disclosed. “The Privy
Council, while holding that the scheme was not a colourable
| egi sl ation, observed that ‘where there is admttedly a
schene of proposed legislation, it seens to be necessary
when the ‘pith and substance’ or ‘scope and effect’ of —any
one of the Acts is under consideration, to treat them
together and to see how they interact’. But that was a case
where the scheme was carried out through enactnents passed
by the concerned legislatures. It is in that context that
the above observations nmust be read and understood. 1In the
present case also if both the Bills had becone | aw, counse
woul d perhaps have been justified in demanding that in
understanding or construing one legislation or the other
the scheme comon to both nust be kept in view and be
permtted to interact. But where the |inkage does not exi st
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on account of the Indian Penal Code (Amendment) Bill not
havi ng becone |aw we are unable to appreciate how section
433A can be read down to apply to only those classes of
capital offences to which it woul d have applied had the said
Bill been passed by the Lok Sabha in the terms in which it
was approved by the Rajya Sabha. The |anguage of section
433A is clear and unanbiguous and does not <call for
extrinsic aid for its interpretation. To accept t he
counsel s submi ssion to read down or interpret section 433A
of the Code wth the aid of the change proposed by the
Indian Penal Code (Amendnent) Bill would tantamunt to
treating the provisions of the said Bill as form ng part of
the Indian Penal Code which is clearly inperm ssible. To
put such an interpretation with the aid of such extrinsic
material would result in violence to the plain | anguage of
section 433A of the Code.” W are, therefore, wunable to
accept even this second I'inb of-the contention

The I .aw gover ni ng suspensi on, rem ssion and comrut ati on

of sentence is both 'statutory and constitutional. The stage
for the ‘exercise of this power generally speaking is post-
judicial, i.e., after thejudicial process has come to an

end. The duty to judge and to award the appropriate
puni shment to the guiltyis a judicial function which
cul m nates by a judgnent pronounced in accordance with | aw.
After

874
the judicial function thus ends the executive function of
giving effect to the judicial verdict commences. W first

refer to the statutory provisions. ~Chapter 11l of |IPC deals
with punishments. The punishments to which the  offenders
can be liable are enunerated in section 53, nanely, (i)

death (ii) inprisonment for life (iii) imprisonment of
ei t her description, namely, rigorous or si nple (iv)
forfeiture of property and (v) fine. Section 54 enpowers the
appropriate government to commute the punishment of ' death
for any other punishnment. Simlarly section 55 enmpowers the
appropriate gover nirent to commute the sent ence of
i mprisonnment for life for inprisonnent of either description
for a termnot exceeding 14 years. Chapter XXXIl| of the
Code, to which section 433A was added, entitled ‘Execution
Suspensi on, Rem ssion and Conmut ati on of sentences’ contains
sections 432 and 433 which have relevance; the former
confers power on the appropriate government to suspend the
execution of an offender’s sentence or to renmt the whol e or
any part of the punishnent to which he has. been sentenced
while the latter confers power on such Governnent to commute
(a) a sentence of death for any other punishment (b) a
sentence of inprisonment for life, for inprisonnent for a
term not exceeding 14 years of for fine (¢c) a sentence of
rigorus inprisonment for sinple inprisonment or for fine and
(d) a sentence of sinple inprisonment for fine. It s in
the context of the aforesaid provisions that we nust read
section 433A whi ch runs as under
"433A. Restriction on powers of remssion  or
conmut ati on in certain cases- Not wi t hst andi ng
anything contained in Section 432, where a sentence
of inprisonment for life is inposed on conviction
of a person for an offence for which death is one
of the punishnents provided by law, or where a
sentence of death inmposed on a person has been
comutt ed under section 433 into one of
i mprisonnent for |ife, such person shall not be
rel eased fromprison unless he had served at | east
fourteen years of inprisonnent."”
The section begi ns with a non- obst ant e cl ause
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notw t hstanding anything contained in section 432 and
proceeds to say that where a personis convicted for an
of fence for which death is one of the punishments and has
been visited with the |esser sentence of inprisonnent for
life or where the punishnent of an of fender sentenced to
death has been conmuted under section 433 into one of
i mprisonnment for life, such offender will not be released
unl ess he has served at | east 14 years of inprisonnment. The
reason which inpelled the legislature to insert this
provi si on has been stated earlier. Therefore, one who could
have been
875

visited with the extreme puni shment of death but on account
of the sentencing court’s generosity was sentenced to the
| esser puni shnent of inprisonment for |ife and another who
actually was sentenced to death but on account of executive
generosity his sentence was conmutted under section 433(a)
for inprisonnent for 1ife have been treated under section
433A as 'belonging to that class of prisoners who do not
deserve. to be released unl ess they have conpleted 14 vyears
of actual -incarceration. Thus the effect of section 433Ais
to restrict the exercise of power under sections 432 and 433
by the stipulation that the power will not be so exercised
as would enable the two categories of convicts referred to
in section 433A to freedom before they have conpleted 14
years of actual inprisonment. This is ‘the legislative
policy which is clearly discernible fromthe plain [|anguage
of section 433A of the Code. Such prisoners constitute a
single class and have, therefore, been subjected to the
uniform requirement of suffering atleast 14 years of
i nternment .

Counsel for the petitioner next submtted that after
this court’s decision in Bhagirath's case permtting the
benefit of set off under section 428 in respect 'of the
detention period as an undertrial, the ratio of the decision

in Godse’'s case nust be taken as inpliedly disapproved. We
see no basis for this submssion. In Godse's case the
convict who was sentenced to transportation for “life had
earned remssion for 2963 days during his internnment. He

claimed that in view of section 57 read with section 53A
IPC, the total period of his incarceration could not exceed
20 years which he had completed, inclusive of remssion

and, therefore, his continued detention was ilI'legal-
Section 57, IPC reads as follows:
"57. Fracti ons of terms of puni shrment - I n
calculating fractions of ternms of puni shment ,
i mpri sonnment for life shall be reckoned as

equi valent to inprisonnment for twenty years."

The expression ‘inprisonnent for life nust be read in the
context of section 45, |PC. Under that provision the word
‘life’ denotes the life of a human being unless the contrary
appears fromthe context. W have seen that the punishments
are set out in section 53, inprisonnent for life being one
of them Read in the light of section 45 it would
ordinarily nean inprisonnent for the full or conplete span
of life. Does section 57 convey to the contrary? Dealing
with this contention based on the | anguage of section 57,
this Court observed in Godse's case at pages 444-45 as
under :

876
"Section 57 of the Indian Penal Code has no rea
bearing on the question raised before us. For

calculating fractions of ternms of punishnent the
section provides that transportation for |ife shal
be regarded as equivalent to inprisonnent for
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twenty years. |t does not say that transportation
for life shall be deened to be transportation for
twenty years for all purposes; nor does the anended
section which substitutes the words "inprisonment
for life" for "transportation for life" enable the
drawing of any such all enbracing fiction. A
sentence of transportation for life or inprisonnent
for life nust prima facie be treated as
transportation or inprisonnent for the whole of the
remai ni ng period of the convicted person’s natura
life."
This interpretation of section 57 gets strengthened if we
refer to sections 65, 116, 120 and 511, of the Indian Pena
Code which fix the termof inprisonnent thereunder as a
fraction of the maxi numfixed for the principal offence. It
is for the purpose of working out this fraction that it
became necessary to provide that inprisonnment for life shal
be reckoned as equivalent to inprisonment for 20 years. | f
such a provision “had not been made it would have been
i npossi bl'e to work out the fraction of an in-definite term
In order to work out thefraction of terns of punishnment
provided in sections such as those enunerated above, it was
i nperative to lay down the equivalent term for life
i mprisonment.

The second contention urged before the Court in Godse’s
case was based on the Bonbay Rul es governing the rem ssion
system framed in virtue of the provisions contained in the
Prisons Act, 1894. « This Court pointed out that the Prisons
Act did not confer on any authority a power to comute or
remt sentences. The Rem ssi-on-Rul es made thereunder had,
therefore, to be confined to the scope and anbit = of that
statute and could not be extended to other statutes. Under
the Bonbay Rules three types of rem ssions for good conduct
were allowed and for working themout ~transportation for
life was equated to 15 years of —actual inprisonnment.
Dealing with Godse’s plea for premature rel ease on the
strength of these rules this Court observed at page 447 as
under :

"The rules framed under the Prisons Act enabl'e such
a person to rem ssion ordinary, special and State-
and the said remissions wll be given credit
towards his termof inprisonment. —For the purpose
of working out the rem s-

877
sions the sentence of transportation for life is
ordinarily equated with a definite period, but it
is only for that particul ar purpose and not for any
ot her purpose. As the sentence of transportation
for life or its prison equivalent  the life
imprisonnent is one of indefinite duration, the
rem ssions so earned do not in practice help such a
convict as it is not possible to predicate the tine
of his death. That is why the rules provide for a
procedure to enable an appropriate Government to
remt the sentence under section 401 (now section
432) of the Code of Crimnal Procedure on a
consi deration of the relevant factors including the
period of renissions earned. The question of
remssion is exclusively within province of the
appropriate Covernment; and in this case it is
admtted that though the appropriate Governnent
made certain rem ssions under section 401 of the
Code of Criminal Procedure, it did not renmt the
entire sentence.”

On this line of reasoning the subnm ssion of counsel that if
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the Court were to take the view that transportation for life
or inprisonment for life enures till the |ast breath of the
convi ct passes out, the entire scheme of rem ssions franmed
under the Prisons Act or any like statute and the whole
exercise of crediting remssions to the account of the
convict would coll apse, was spurned. This Court canme to the
conclusion that the Rem ssion Rules have a |limted scope and
in t he case of a convict under goi ng sent ence of
transportation for life or inprisonnment for life it acquires
significance only if the sentence is comuted or renitted,
subject to section 433A of the Code or in exercise of
constitutional power under Articles 72/161

In Mru Ramis case the Constitution Bench reaffirned
the ratio of CGodse's case and held that the nature of a

life sentence is incarceration wuntil death; judicia
sentence for inprisonment for life cannot be in jeopardy
nmerely because of l'ong accunul ati on of rem ssions. Rel ease

would follow only upon an order under section 401 of the
Crimnal Procedure Code, 1898 by the appropriate Governnent
or on a clenency order in exercise of power under Articles
72/ 161 of the Constitution. At page 1220 the Constitution
Bench expressed itself thus:
"Ordinary where a sentence is for a definite term
the cal cul us of rem ssions may benefit the prisoner
to instant release at that point where the
substraction result is zero.
878
Here, we are concerned with-1ife inmprisonment and
so we cone upon anot her concept bearing on the
nature of sentence which has been ~highlighted in
Godse’ s case. \Were the sentence is indetermnate
or of uncertain dur ati on, t he result of
substraction froman uncertain quantity is still an
uncertain quantity and release of the prisoner
cannot follow except on some fiction of
guantification of a sentence of uncertain
duration."
Referring to the facts of Godse’s case and affirming the
view that the sentence of inprisonnent for |life enures upto
the last breath of the convict, this Court proceeded to
estate as under:
"Since death was uncertain, deduction by way of
remssion did not yield any tangible date for
release and so the prayer of Godse was refused
The nature of alife sentence is incarceration
until death, judicial sentence of inprisonnment for
life cannot be in jeopardy nerely because of the
| ong accumrul ation of rem ssions.”
It is, therefore, clear fromthe aforesaid observations that
unless the sentence for life inprisonnent is comuted or
remtted as stated earlier by the appropriate “authority
under the provisions of the relevant |aw, a convict is bound
in lawto serve the entire life termin prison; the ‘rules
framed under the Prisons Act or |ike statute nay enabl e such
a convict to earn rem ssions but such remssions wll —not
entitle himto rel ease before he has conpleted 14 years of
incarceration in view of section 433A of the Code unless of
course power has been exercised under Article 7/161 of the
Consti tution.

It wll thus be seen fromthe ratio laid down in the
aforesaid two cases that where a person has been sentenced
to inprisonnent for life the rem ssions earned by himduring
his internment in prison under the relevant remission rules
have a limted scope and nust be confined to the scope and
ambit of the said rules and do not acquire significance
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until the sentence is remtted under section 432, in which
case the rem ssion would be subject to Ilimtation of section
433A of the Code, or constitutional power has been exercised
under Article 72/161 of the Constitution. In Bhagirath’'s
case the question which the Constitution Bench was required
to consider was whether a person sentenced to inprisonnent
for life can claimthe benefit of section 428 of the Code
which, inter alia provides for setting off the period of
det enti on undergone by the accused as an undertrial against
the sentence of
879

i mprisonnment ultimately awarded to him Referring to section
57, |IPC, the Constitution Bench reiterated the | ega
position as under:

"The provision contained in Section 57 that

i mprisonnent- for - life has to be reckoned as
equi valent to inprisonment for 20 years is for the
purpose  of ~calculating fractions of termns in
puni shrrent . We cannot press that provision into

service for a w der purpose."

These observations are consistent with the ratio laid down

in Godse and Maru Rami s cases. Coning next to the question

of set off under section 428 of the Code, this Court held:
"The guestion of setting off +the period of
det enti on/undergone by an accused as an undertria
prisoner against the sentence of life inprisonnent
can arise only if an order is -passed by the
appropriate authority under section 432 of section

433 of the Code. |In the absence or' 'such order
passed generally or specially, and apart from the
provisions, if _any of the relevant Jail Manual

i mprisonnent for life would nean, according to the

rule in Gopal Vinayak Codse, inprisonnment for the

remai nder of life."
We fail to see any departure fromthe ratio of Godse’s case;
on the contrary the afore-quoted  passage clearly shows
approval of that ratio and this beconmes further clear from
the final order passed by the Court while allowing the
appeal /writ petition. The Court directed that the period of
detention wundergone by the two accused as undertria
prisoners would be set off against the sentence of life
i mprisonnment inposed upon them subject to the provisions
contained in section 433A and, ‘provided that orders have
been passed by the appropriate authority under section 433
of the Code of Criminal Procedure’. These directions make
it clear beyond any manner of doubt that just as in the case
of remssions so also in the case of set off the period of
detention as undertrial would enure to the benefit of the
convict provided the appropriate Government has . chosen to
pass an order under sections 432/433 of the Code. The ratio
of Bhagirath's case, therefore, does not run counter to the
ratio of this Court in the case of Godse or Maru Ram

Under the Constitutional Scheme the President is the

Chi ef Executive of the Union of India in whomthe executive
power of the Union vests. Simlarly, the Governor is the
Chi ef Executive of the
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concerned State and in himvests the executive power of that
St ate. Articles 72 and 161 confer the clemency power of
pardon, etc., on the President and the State GCovernors,
respectively. Needless to say that this constitutiona

power would override the statutory power contained in
sections 432 and 433 and the limtation of section 433A of
the Code as well as the power conferred by sections 54 and
55, IPC. No doubt, this power has to be exercised by the
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Pr esi dent / Gover nor on the advice of his Counci | of
M ni st ers. How this power can be exercised consistently

with Article 14 of the Constitution was one of the Questions
which this Court was invited to decide in Maru Ranis case
In order that there may not be allegations of arbitrary
exercise of this power this Court observed at pages 1243-44
as under:
"The proper thing to do, if CGovernnent is to keep
faith with the founding fathers, is to nake rules
for its own guidance in the exercise of the pardon
power keeping, ofcourse, a large residuary power to
meet special situations or sudden devel opnents.
This will exclude the vice of discrimnation such
as nmay ari se where two persons have been convicted
and sentenced in the sane case for the sane degree
of guilt but one is released and the other refused,
for such  irrelevant reasons as religion, caste,
color or political loyalty."
Till such rules are franed this Court thought that extant
rem ssion rules framed under the Prisons Act or wunder any
other simlar legislation by the 'State Governments may
provide effective guidelines of a recomrendatory nature
hel pful to the Government to release the prisoner by
remtting the remaining term It was, therefore, suggested
that the said rules and reni ssion schemes be continued and
benefit thereof be extended to all those who conme wthin
their purview At the same time the Court was aware that
speci al cases nmay require different considerations and ‘the
wi de power of executive clenmency cannot be bound down even
by self-created rules’. Summing up its findings in
par agraph 10 at page 1249, this Court observed:
"W regard it as fair that until fresh rules are
nmade in keeping wth the experience gathered,
current social conditions and accepted penologica
t hi nki ng-a desirabl e step, in our viewthe present
rem ssions and release schemes nmay wusefully be
taken as guidelines under ARticles 72/161 and
orders for release passed. W cannot fault the
CGover nrent , i f in sonme intractably savage
del i nquents, section
881
433A is itself treated as a guideline for exercise
of Articles 72/161. These observations of ours are
recommendatory to avoid a hiatus, but it~ is for
Governnment, Central or State, to deci de-whether and
why the current Rem ssion Rules should not ~ survive
until replaced by a nore whol esome schene. "
It will be obvious fromthe above that the observations were
purely recommendatory in nature.

In Kehar Singh's case on the question of [|aying down
gui delines for the exercise of power under Article 72 of the
Constitution this Court observed in paragraph 16 as under

"It seens to us that there is sufficient indication
in the terms of Article 72 and in the history  of

the power enshrined in that provision as well as
exi sting case-law, and specific guidelines need not
be spelled out. Indeed, it my not be possible to

I ay down any precise, clearly def i ned and
sufficiently channelised guidelines, for we nust
renmenber that the power under Article 72 is of the
wi dest anplitude, can contenplate a nyriad kind of
and categories of cases with facts and situations
varying fromcase to case, in which the nerits and
reasons of State may be profoundly assisted by
prevailing occasion and passing tine. And it is of
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great significance that the function itself enjoys

hi gh status in the constitutional schene."
These observations do indicate that the Constitution Bench
whi ch deci ded Kehar Singh’s case was of the view that the
| anguage of Article 72 itself provi ded sufficient
guidelines for the exercise of power and having regard to
its wide anplitude and the status of the function to be
di scharged thereunder, it was perhaps unnecessary to spel
out specific guidelines since such guidelines may not be
able to conceive of all nyraid kinds and categories of cases
whi ch may come up for the exercise of such power. No doubt
in Maru Ranis case the Constitution Bench did recommend the
framing of guidelines for the exercise of power under
Articles 72/161 of the Constitution. But that was a nere
recomrendati on and not-a ratio decidendi having a binding
effect on the Constitution Bench which deci ded Kehar Singh’s
case. Therefore, 'the observation made by the Constitution
Bench i n Kehar Singh’s case does not upturn any ratio laid
down in Maru Ranis case. Nor has the Bench in Kehar Singh's
case said anything with regard to using the
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provisions of extent Remi ssion Rules as guidelines for the
exerci se of the clenmency powers.

It is true that Articles 72/161 nake use of two
expressions ‘remssions’ wth regard to punishnent and
‘remit’ in relation to sentence but we do not think it
proper to express any opinion as  to the content and
anplitude of these two expressions in the abstract in the
absence of a fact-situation. W, therefore,  express no
opinion on this question formulated by the l'earned counse
for the petitioner.

Lastly the | earned counsel for the petitioner raised a
hypot hetical question whether it was permissible inlaw to
grant conditional premature release to a life convict, even
before conmpl etion of 14 years of actual inprisonnent, which
rel ease would tantanobunt to the prisoner serving time for
the purpose of section 433A of the Code? It is difficult
and indeed not advisable to answer such a hypothetica
guestion wthout being fully aware of the nature of
conditions inposed for release. W can do no better than
quote the follow ng observations nade at page 1247 in Maru
Ram s case
........ the expression ‘prison’ and ‘inprisonnent’
nmust receive a w der connotation and include -any
place notified as such for detention purposes.
‘Stone-walls and iron bars do not a prison-make’
nor are ‘stone walls and iron bars’ a sine qua non
to meke a jail. Open jails are capital | instances.
any |life wunder the control of the State whether
within high-walled or not may be a prison if the
law regards it as such. House detentions, for
exanpl e, Pal aces, where Gandhiji was detained were
prisons. Restraint on freedom under the prison |aw
is the test. Licencsed where instant re-capture is
sanctioned by the |law and |ikewi se parole, where
the parole is not free agent, and other categories
under the invisible fetters of the prison |aw may

legitimately be regarded as inprisonnent. Thi s

poi nt is necessary to be cleared even f or

conput ati on of 14 years under section 433A
Therefore, in each case, the question whether the grant of

conditional premature release answers the test laid down by
this Court in the afore-quoted passage, woul d depend on the
nature of the conditions inmposed and the circunstances in
which the order is passed and is to be executed. No genera
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observati on can be nade and we nmke none.
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In paragraph 10 of the nenorandum of the Wit
petition., three reasons have been assigned for invoking
this Court’s jurisdiction wunder Article 32 of t he
Constitution, wviz., (i) the questions involved in this
petition wll affect the right of a large body of life

convicts seeking premature release; (ii) this Court’s
judgrment in Bhagirath’s case deviated fromthe ratio laid
down in GCodse’'s case and, therefore, the entire law of
rem ssions needed a review, and (iii) the H gh Court of
Raj asthan had refused to exam ne the nmerits of the various
i mportant questions of law raised before it. It is on
account of the fact that this petition was in the nature of
a representative petition touching the rights of a |large
nunber of convicts of the categories referred to in section
433A of the Code, that we have dealt wth the various
guestions of law in extenso. Oherw se the petition could
have been di sposed of on the narrow ground that even though
in view' of sections 433A of the Code, prenmature release
coul d not be ordered under sections 432/433 of the Code read
with the 1958 Rules until the petitioner had conpleted 14
years of actual inprisonnent, his release coul d be
considered in exercise of powers under Articles 72/161 of
the Constitution /treating the 1958 Rules guidelines, if
necessary.

The relief claimed in the petitionis twe-fold, nanely,
(a) to grant a mandamus to the appropriate Governnent for
the premature release of the  petitioner by exercising
constitutional power with the aid of 1958 Rules and (b) to
declare the petitioner’s continued detention as-illegal and
voi d. The petitioner has not conpleted 14 years of actua
i ncarceration and as such he cannot invoke sections 432 and
433 of the Code. Hi s continued detention is consistent with
section 433A of the Code and there i s nothing on record to
show that it is otherwise illegal and void. The outcome of
his clenmency application under the constitution is not put
in issue in the present proceedings if it has been  rejected
and if the same is pending despite the directive of the Hi gh
Court it would be open to the petitioner to approach the

H gh Court for the compliance of its order. Under the
ci rcunst ance no mandamus can issue. The writ petition nust,
therefore, fail. It is hereby dism ssed. Rule discharged.

G N Petition dism ssed.
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