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ACT:

U P. (Tenporary) Accompdati on Requisition Act, 1947, S. 3-
Order of requisition nmade w thout hearing to owner occupant
whet her valid.

HEADNOTE:
The appellant’s house in Allahabad was | et out to the State
CGovernment for a period of five years. Soon after the

expiry of the period of |ease in Septenber 1969 the District
Magi strate passed an order under s.3 of the U P. (Tenporary)
Accommpdati on Requisition Act 1947 requisitioning the house
to provide accompdation to a public servant. The appell ant
was asked to hand over possession of the house "Wthin 24
hours after the expiry of 15 days fromthe date of the
service of the order on him He challenged the order in a
petition wunder Art. 226 of the Constitution on the ground
that the order was issued without issuing any notice to him
and without giving hima hearing. The H gh Court disn ssed
the petition taking the view that since the house was taken
away fromthe appellant’s use for a tenporary period only he
did not stand deprived of his property, and, therefore a
detail ed procedure was not necessary. The appellant filed
an appeal in this Court by special |eave.

Al'l owi ng the appeal

HELD : Although s.3.0of the Act does not contain an- express
provision for notice and hearing before the making 'of the
requi sitioning order. such a provision is to be read ‘there
by necessary inplication. The object of the provisionis to
requisition an imovable property. Requisitioning of the
property deprives the owner of the property of the right to
hol d and enjoy the property as lie likes. The right to hold
and enjoy the property is a cherished right. It is
difficult to assune that the |egislature would have intended
to deprive himof his cherished right without notice and
hearing. [613C]

Under the main part of s.3, the District Magistrate, after
making wup his mnd as to the existence of a public purpose
to warrant the naking of an order of requisition,, has to
decide whether, in view of that public purpose, he has to
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requisition a particular accommpdation. He has to consider
the suitability of the accommodation in the light of its
| ocati on, size and conpensation payable. These are
objective factors, and, there is no reason why the District
Magi strate should not hear the owner of the accomopdation
proposed to be requisitioned on these matters. Under the
first proviso to the section, the District Magistrate has to
consi der whether the building or part of a building is used

for religious worshinp. Under the second proviso t he
District Mgistrate is to see whether suitable alternative
acconmodat i on is available for the person in act ua

possessi on of the property. These matters cannot be fairly
and satisfactorily determined without giving a hearing to
the owner or the person in occupation of the property. [613
H 614 g

It is necessary to bear in mind that the Act does not
provide for any appeal or revision fromthe order of the
District Magistrate under s.3. The District Magistrate is
constituted the plenary authority. 1t seens reason-
611
able to thinkthat the legislature intended that an order
under s-3 should be nade after notice and hearing, so that
no unfairness is doneto anyone.

An el aborate procedure is not necessary. The bar est
m ni mum however is a fair hearing. Notice should be given
to the person who wll be affected by the order of

requi sition asking himto show cause why his accombdation
shoul d not be requisitioned. He should be given reasonable
time to file his reply to the notice. |In sone cases it nmay
be necessary to give himan opportunity of  producing his
oral and docunentary evidence. [ 615B]

The contention that since an order under s.3 is
adm nistrative it is not necessary to hear the affected
party could not be accepted. This Court, in Kraipak held
that rules of ,natural justice will apply to administrative
enquiries. The decisions in Daud Ahmad and K. R Err v hold
that in an enactnent which deprives a person’ of his
property, there 'is necessarily inplied the pre-requisite of
a hearing. [617F]

The order of requisition in the present case having been
made wi t hout

a heating nust be held to be illegal

A. K Kraipak and others v. Union of India, [1970] 1 “S.CR
457,

Daud Ahmad v. The District Magistrate, Allahabad and others,
Al.R 1972 S.C 896 State of Punjab v. K.~ R FErry and
Sobhag Rai Mehta, [1973] 2S.C. R 405, applied.

Provi nce of Bonbay v. Kusaldas S. Advani and others, [1950]
S.CR 621, Ram Chandra v. The District Magistrate of
Aligarh and G hers, A l.R 1953 All ahabad 520, The State of
Bonbay v. Bhanji Minji and anot her, [1955]) 1 S.C R, 777
and Col | ector of Akola and others v. Rancthandra and ot hers,
[1968] 1 S.C.R 401 distinguished.

JUDGVENT:

ClVIL, APPELLATE JURISDICTION : Civil Appeal No. 80 of

1972.

Appeal by certificate fromthe judgnent and order dated
January 23, 1970 of the Allahabad Hi gh Court in Cvil Msc.
Wit No. 392 of 1970.

V. M Tarkunde J. B. Goyal and R A. QGupta, for the appel-
I ant .

G N. Dikshit and M V. Goswani, for the respondent.
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The Judgrment of the Court was delivered by.
DWVEDI, J.-The appellant is the ower of 32, Balranmpur
House, Munfordganj, Allahabad. After residing therein for
some time, he started living in 33 Pan Dariba, Allahabad
with his mother. H's own house he let out on Septenber 9,
1964 to the State Government for a period of 5 years- on a |
nonthly rent of Rs. 300/-. The State Governnent obtained
the lease for the purposes of residence or Ofice of the
Directorate of Geology and Mning, U P. The | ease was si gnhed
by Shri P. N Singh, Geologist,
612
on behalf of the State Governnent. |In 1967 the appellant
had shifted fromthe house No. 33, Pan Dariba to house No.
39,8/ 5, Meerapur, Allahabad. In Meerapur he was living as a
t enant.
The period of |ease with respect to Ms own house expired on
Septenmber 9, 1969. The District Magistrate, Allahabad
passed ~an order wunder S. 3 of the UP. (Tenporary)
Accommodat'i on Requi sition Act, 1947 (hereinafter referred to
as the Act). The order was nade on Cctober 4, 1969. By the
order the District Magistrate requisitioned the house to
provide acconmodation to Shri P. N Singh, Geologist,
Directorate of Geology and Mning, U P. The appellant was
directed to hand over possession of the house wthin 24
hours after the /expiry of 15 days fromthe date of the
service of the order jon him
The appellant filed a wit petition inthe Allahabad H gh
Court challenging the validity of the order.  One of the
grounds of challenge was that the order was  nade w thout
i ssuing any notice to himand w thout giving hima hearing.
The petition was di sm ssed summarily by a Division Bench of
the H gh Court. The argunent of want of notice and ' hearing
was not accepted by the High Court. Feeling aggrieved with
the decision of the Hi gh Court, the appellant has filed this
appeal by special |eave.
Counsel for the appellant has submitted before us that the
requisitioning order is invalid for want of notice and
heari ng. Counsel for the District Mgistrate says that we
should not entertain the argunent as it was not 'raised
before the High Court. But we are satisfied on a reading of
the judgnent of the Hi gh Court that the point was raised by
the appel l ant before the H gh Court. Rej ecting the
argunent, the Hi gh Court said : "Were a person is being
deprived of his property, it can be said that he should  be
given an opportunity before the land is acquired; but by
requisition the property is taken away fromhis use for a
temporary period and for such requisition such a detailed
procedure is not necessary. W are of opinion that the
order of requisition is not invalid, nor can s. 3 of the Act
be said to be ultra vires sinply because it does not provide
for a show cause notice to be served on the owner before the
order of requisition can be passed."”

Conming to the argument, s. 3 of the Act reads

"I'f in the opinion of the District Magistrate

it is necessary to requi sition any
accommodation for any public purpose, he nmay,
by or der in witing, requi sition such

acconmmodat i on and may direct t hat the
possession thereof shall be delivered to him
wi thin such period as may be specified in the
order, provided that the period

613

so specified shall not be less than 15 days
fromthe date of the service of the order;
Provided also that no building or part of a
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bui | di ng exclusively used for religi ous
worship shall be requisitioned under this
section.
Provi ded further that no acconmobdati on which
is in the actual occupation of any person
shal |l be requisitioned unless the District
Magi strate is further of the opi ni on
that suitable alternative accomodat i on
exists for his needs or has been provided to
him"
The section consists, of three parts : the main part and the
Iwo provisos Evidently it does not contain an express
provision for notice and hearing before the making of the
requi sitioning order. But it appears to us that such a
provision is to be read thereby necessary inplication. The
object of the provisionisto requisition an inmovable
property. Requisitioning of the property deprives the owner
of the property of the right to hold and enjoy the property
as he likes. ~The right to hold and enjoy the property is a

cherish. ‘right. It is true that the Act is a tenporary
neasure, ~but it has remmined on the statute book for 25
years. There is acute scarcity of accomodation in the

State, and an accomodati on once requisitioned is ordinarily
not expected to be restored early to the owner. W find it
difficult to assune that the |egislature would have intended
to deprive himof his cherished right without notice and
heari ng.

The District Magistrate may requisition an accomodation if
he is of opinion that it is necessary to requisition it for
any public purpose. " He is accordingly to nake up his mnd
on two matters : (1) there exists a public purpose to
warrant the naking of an order of requisition; and  (2) in
view of that public purpose it is necessary to requisition a
particul ar accomodati on. On the second aspect he | shal
have to consider whether the particular acconmodation is
adequate for the public purpose for which the requisitioning
order is sought to be nade. For (instance, if a particular
accommodation is sought to be requisitioned for any public
office, the District Magistrate has to satisfy hinself
whether it is sufficient for the needs of that public office
and whether its location and structure are suitable for that
of fice. He shoul d al so consi der whether any other equally
good or better acconmpdati on may be requisitioned for that
public office on paynent of a | esser ampbunt of conpensation
than the one which will be payable for- the  particular
accommodati on proposed to be requisitioned. These are
objective factors, and there is no reason why the District
Magi strate should not hear the owner of the accommvdation

proposed to be requisitioned on these natters. The ~ owner
may
614
suggest to himequally good accompdation for the public
office for which the Governnent will be required to pay a
| esser anmount of conpensation than the one which-wll - be

payabl e for his accombdati on

The first proviso to s. 3 provides that no building or part
of a building "specially used for religious worship" shal
be requisitioned by the District Magistrate. Wet her a
buil ding or part of a building is being exclusively used for
religious worship, is a question of fact. |In some cases it
nay become a hotly disputed question. The District
Magi strate may be infornmed by his subordinates that the
building is not being used at all or is being used partially
for religious worship; the owner, on the other hand, my
assert that the building is being- used exclusively for
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religious worship. Fai rness, demands that the District
Magi strate shoul d hear the owner of the accommmbdati on sought
to be requisitioned by him so that the owner nmay be able to
satisfy him in any particular, case that the building is
being exclusively used for religious worship. It seens to
us that the first proviso strongly suggests the inplication
of notice and hearing in the main part of s. 3.

The second proviso al so seens to support that inference. It
provides that no accommodation "whichis in the actua
posses,,,ion of any person" shall be requisitioned unless

t he District Mugistrate is of opinion that sui tabl e
alternative acconmpdation exists for his needs or has been
provided to him Here the District Mugistrate has to
consider two things : (1) the acconmodati on sought to be
requisitioned is in the actual possession of any person; and
(2) a suitable alternative accommpdation exists for his
needs and has been provided to him |[If the accomobdation
sought ~to be requisitioned is actually not occupied by any
person, it is not necessary to consider the second nmtter.
But whet'her the accommopdati on proposed to be requisitioned
is in the —actual’ occupation of any person or not is a
guestion of fact and can-not satisfactorily be deternined
unl ess the person claimng to be ,occupying it is given a
hearing by the District Magistrate. So in every case where
the District Magistrate proposes to requi sition any
accommodation, it will be just and fair to hear at |east the
owner of the accommdation for he may set up-a claimthat he
is actually occupying it.

It is necessary to bear in mndthat the Act does not
provide for any appeal or revision fromthe order of the
District Magistrate under s. 3. The District Magistrate is
constituted the plenary authority’ It seens reasonable to
think that the legislature intended that an order . under
s. 3 should be made after notice and hearing, so that no
unfairness is done to anyone.

The High Court rejected the argunent of the appellant sinply
on the ground that the order of requisition deprives the
owner of

615

the property of the use thereof for a tenporary period. It
is not easy to follow what the Hi gh Court nmeant when it said
that it was not necessary to follow "a detailed procedure.”
An el aborate procedure like the one provided for in the Code
of Civil Procedure could undoubtedly be not followed. The
di nensi on of heari ng will vary accordi ng to t he
circunst ances of each case. The barest minimum however, is
a fair hearing. Notice should be given to the, person who
will be affected by the order of requisitioning asking. him
to show why his acconmmdati on shoul d not be requisitioned.
He shoul d be given reasonable tine to file his reply to the
noti ce. In sone cases it may be necessary to give- him an
opportunity of producing his oral and docunmentary evidence.
As for instance, where he pleads that he needs t he
acconmmmodation for his own residence. The Hi gh Court
di sposed of the point without examning the schene -and
setting of s. 3. In our viewthe schene and setting of s. 3
imply a notice and hearing to the person who wll be
af fected by the proposed requisitioning order

Counsel for the District Magistrate has subnmitted that the
District Magistrate acts in an adm nistrative capacity under
s. 3. According to him it is not necessary to hear the
affected party in an admnistrative proceeding. He has
relied on Province of Bonmbay v. Bhanji Minji and another(3)
and Collector of Akola The District Magistrate of Aligarh
and others (2 ) , The State of Bombay v. Bhanji Minji and
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another(3) and Collector-of Akola and others v. Ranthandra
and others (4 ). In none of these cases the issue of notice
ind hearing directly arose for consideration

In the first case, certain property was requi sitioned under
s. 3 of the Bombay Land Requisition Ordinance, 1947, by an
order of the CGovernnent, dated February 6, 1948. The order
was nade before the comencenent of the Constitution. It
was chall enged by a petition in the H gh Court of Bonbay.
The petitioner prayed for the issue of a wit of certiorar
to quash the order. The Bonbay Hi gh Court issued the wit
of certiorari. The argument on behalf of the Government in
this Court was that as the CGovernment was acting in an
adm nistrative capacity and not in a judicial or quasi-
judicial capacity, the wit of certiorari could not be
i ssued. This Court held that the act of requisitioning was

administrative in nature and not quasi-judicial. The
argument that the existence of a public purpose required
judicial consideration was negatived. |In the second -case,

the High Court held that the decision of the District
Magi strate that ~there existed a public purpose and a
particul ar accommodati on ~was needed for that purpose was
final and could not be questioned in a court of law. In the
third case, an acconmodati on was requisitioned under the

(1) [1950] S. C R 621

(3) [1955] 1 S C R 777.

(2) A 1. R 1952 Al ahabad 520.

(4) [1968] 1 S. C R 401
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Bonbay Land Requi sition Act, 1948. It was held that it was
for the Government to decide whether there existed a public

purpose to justify the requisitioning of acconmpdati on. In
the last case, this Court held that the expression  "public
pur pose" was w de enough to include atenporary as well,, as

a durabl e purpose. Section 5 of the Bonmbay Land Requisition
Act, 1948 placed no limtation on the conpetent authority as
to what kind of purpose would justify the exercise of power.
Counsel for the appellant has relied on A, K Kraipak and
others v. Union of India(l), Daud Ahnmad v. The D strict
Magi strate, Allahabad and others(2) and State of Punjab v.
K. R Erry and Sobhag Rai Mehta(3). In A K _Kraipak,
certain Covernnent enployees of the State of Jamu and
Kashmr felt aggrieved with the selection of persons  for
appoi ntnent to the Indian Forest Service. The sel ections
were nade solely on the basis of the record of —officers.
Their suitability was not decided by oral or witten
exam nation, nor were they interviewed. A K - Krai pak
contended before this Court that the sel ections were bad as
they were nade without followi ng the principles of natura
justice. The contrary argunent was that-the principles of
natural justice would not apply to the adm nistrative act of
sel ection of officers for appointnment to the Indian Forest
Service. Hegde, J. said that "the dividing |Iine between an
adm ni strative power and a quasi-judicial power is ‘quite
thin and is being gradually obliterated."” At pages 465 and
466 of the report, the learned Judge added : "Wth the
i ncrease of the power of the adm nistrative bodies it has
becorme necessary to provide guidelines for the just exercise
of their power. To prevent the abuse of that power and to
see that it does not becone a new despotism courts are gra-
dual | y evolving the principles to be observed whil e

exerci sing such powers. In matters |ike these, public good
is not advanced by a rigid adherence to precedents. New
pr obl ens call for new solutions.” Assunming that t he

conmittee making selection of officers for appointnent to
the Indian Forest Service was exercising admnistrative




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 7 of 7

power, the |I|earned Judge said : "The aimof the rules of
natural justice is to secure justice or to put it negatively
to prevent niscarriage of justice. These rules can operate

only in areas not covered by any law validly made. 1In other
words, they do not supplant the law of the Iland but
supplenent it. |If the purpose of the rules of natura

justice is to prevent mscarriage one fails to see why those
rul es should be made inapplicable to adm ni strative
enquiries. Oten tines it is not easy to draw the |ine that
demar cat es adni ni strative enquiries fromjudicial enquiries.
Enquiries which were considered administrative at one time
are now being considered as quasi-judicial in character.

(1) (1970) 1 s. C R 457,

(3) [1973] 2 S.C.R 405.

(2) A 1. R 1972 S. C. 896

617

Arriving at a just decisiondis the aim of both quasi-
judicial enquiries as well as adm nistrative enquiries. An

unj ust | deci sion inan adm nistrative enquiry may have nore
far reaching effect. than a decision in a quasi-judicia
enquiry. "

In K R Erry, this Court held that the pensionary right of
a superannuated Governnent Servant is ’'property’ and that
his pension cannot ‘be reduced without giving hima hearing
even though the relevant service rules do not expressly
provide for a hearing. Daud Ahnad is adirect authority for
the point before us. There the Court was concerned with an
order wunder S. 3 of the Act. Daud Ahnad was  occupying a
certain accommodation of which he was the owner. The
accommodation was requisitioned by the District Mgistrate
wi thout notice and hearing. This Court quashed the order of
requisition for want of notice and hearing. One of us (A

N. Ray J.) said : "The principle of natural justice has been
applicable to administrative enquiries  or quasi-judicia
enquiries. It is the nature of the power and circumnstances
and conditions under which it is exercised that will occa-
sion the invocation of the principle of natural /justice.
Deprivation of property affects rights of a person. | f

under the Requisition Act the petitioner was to be deprived
of the occupation of the premises the District Magistrate
had to hold an enquiry in order to arrive at an opinion that
there existed alternative accomopdation for the petitioner
or the District Magistrate was to provide alternative
accomodati on. "

Counsel for the District Mgistrate has submtted that Daud,
Ahmad is distinguishable fromthe present case, for there
the Court was concerned with interpreting the second proviso
to s. 3. Daud Ahnmad and K R Erry hold that in an enactnent
whi ch deprives a person of his property, t here is
necessarily inplied the prerequisite of hearing. These
cases support our construction that notice and hearing to
the affected party is necessarily inplied ins. 3. It is not
di sputed on behalf of the District Magistrate that the
requi sitioning order was made by himwi thout giving notice
and hearing to the appellant. So we hold that his order is
illegal.

The appeal is allowed with costs. The order of the District
Magi strate dated Cctober 4, 1969 requi sitioning the
acconmodati on i s quashed.

GC Appeal al | owed.
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