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K. G BALAKRI SHNAN, CJI.

Leave granted. Heard | earned counsel for the parties.

2. The appel | ant - was a driver working with the Kerala State Road
Transport Corporation. On the date of the accident, he was driving the

KSRTC bus (KL 15/1074) from Pal akkad to Trichur. Wen his bus was near
Kannanoor a private bus (KL 9A-3456) driven by the first respondent

(bel onging to second respondent, and insured with third respondent) cane
fromthe opposite side and there was a head-on collusion. As a result the
appel l ant sustained injuries including fracture of right femur. He filed a
petition before the Mdtor Accident Cains Tribunal, Palakkad claimng

Rs. 2,50, 000/ - as conpensation. By judgnment and award dated 13.5.1998 the

Mot or Accident Claims Tribunal allowed the claimpetition in part. The

Tri bunal held that the accident occurred due to the conposite negligence of
drivers of both vehicles and it could not be said that the accident occurred
solely due to the negligence of the first respondent. The Tribunal. further
hel d that as the accident occurred due to contributory and conposite
negl i gence of the drivers of both the vehicles, the liability should be fifty-
fifty (that is 50% each). The tribunal determ ned the conpensation as

Rs. 78,500/-. In view of its decision that the appellant was responsible for the
accident, to an extent of 50% it deducted 50%therefromfor appellant’s
negl i gence, and awarded Rs. 39, 250/- to the appellant with interest at the rate
of 12% per annum from date of petition till date of realization, and directed
the third respondent (lnsurer) to pay the said anpunt.

3. Aggri eved by the said award, the appellant filed an appeal before the
Hi gh Court. The Hi gh Court by judgnent dated 3.3.2005 all owed the appea

in part. The H gh Court did not disturb the finding regarding negligence. It
however increased the conpensation and directed paynment of an additiona
conpensation of Rs.39,900/- to the appellant with interest at 9% P. A from

date of petition till date of paynent. Not being satisfied with the judgnent of
the H gh Court, the appellant has filed this appeal by way of Special Leave.
4. The appel | ant contended that at the tine of the accident, he was

driving his bus at a noderate speed in a careful manner and his bus was
traveling fromEast to Wst on the correct side of the road. According to him
the private bus, being driven by the first respondent in a rash and negligent
manner, cane fromthe opposite side, went to the wong side of the road and
dashed agai nst his bus. He contended that The Tribunal and H gh Court

ought to have held that the first respondent was solely responsible for the
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acci dent, and consequently, awarded the conpensation w thout any

deducti on.

5. The Tribunal assuned that the extent of negligence of the appell ant
and the first respondent is fifty:fifty because it was a case of conposite
negl i gence. The Tribunal, we find, fell into a conmon error conmtted by

several Tribunals, in proceeding on the assunption that conposite

negl i gence and contributory negligence are the sane. I n an acci dent

i nvolving two or nore vehicles, where a third party (other than the drivers
and/ or owners of the vehicles involved) clains danages for |oss or injuries,

it is said that conpensation is payable in respect of the conposite negligence
of the drivers of those vehicles. But in respect of such an accident, if the
claimis by one of the drivers hinself for personal injuries, or by the |ega
heirs of one of the drivers for |oss on account of his death, or by the owner
of one of the vehicles in respect of damages to his vehicle, then the issue that
arises is not about the conposite negligence of all the drivers, but about the
contributory negligence of the driver concerned.

6. ' Conposite negligence’ refers to the negligence on the part of two or
nore persons. Wiere a person-is injured as a result of negligence on the part
of two or nore wong doers, it is said that the person was injured on account
of the conposite negligence of those wong-doers. In such a case, each

wong doer, is jointly and severally liable to the injured for payment of the
entire damages and the injured person has the choice of proceedi ng agai nst

all or any of them In 'such a case, the injured need not establish the extent of
responsi bility of each wong-doer separately, nor is it necessary for the court
to determine the extent of liability of each w ong-doer separately. On the

ot her hand where a person suffers injury, partly due to the negligence on the
part of another person or persons, and partly as a result of his own
negl i gence, then the negligence of the part of the injured which contributed
to the accident is referred to as his contributory negligence. Were the
injured is guilty of sone negligence, his claimfor damages is not defeated
nerely by reason of the negligence on his part but the danages recoverable

by himin respect of the injuries stands reduced in proportion to his
contributory negligence.

7. Therefore, when two vehicles are involved in an accident, and one of
the drivers clains conpensation fromthe other driver alleging negligence,

and the other driver denies negligence or clains that the injured clai mant

hi nsel f was negligent, then it becones necessary to consider whether the

i njured clai mant was negligent and if so, whether he was solely or partly
responsi bl e for the accident and the extent of his responsibility, that is his
contributory negligence. Therefore where the injured is hinmself partly l|iable,
the principle of 'conposite negligence’ will not apply nor can there be an
automatic inference that the negligence was 50: 50 as has been assuned in

this case. The Tribunal ought to have exami ned the extent of contributory
negl i gence of the appellant and thereby avoided confusi on between

conposite negligence and contributory negligence. The H gh Court has

failed to correct the said error.

8. It is not in dispute that the Mahazar Ex. P-2 showed that the accident
spot was at a distance of 2.26 nmeters fromthe Southern edge of the tarred
road and 4.79 nmeters fromthe Northern edge of the tarred road. |If the
appel | ant was proceedi ng from Pal akkad to Trichur (from East to West) and

the accident occurred at a distance of 2.2 meters fromthe southern edge of
the road and 4.79 neters fromthe Northern edge of the road, the inference is
that the appellant was on the right side of the road and the private bus cane
partly to the wong side of the road. But the fact that there was a head-on
collision could not be ignhored. The evidence shows that the appellant was

not diligent, as he neither slowed down the bus nor swerved to his left, on
seeing the oncom ng bus. On the facts and circunstances we are of the view
that the appellant was also partly responsible for the accident and we fix the
responsibility at 25% on the appellant and 75% on the first respondent.

9. In regard to the quantumwe find that the Tribunal awarded Rs. 15, 000
for medi cal expenses, Rs.1,000 for attendant’s expenses, Rs.5, 000 towards




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

3

| oss of earnings, Rs.1,000 towards transportation, Rs.1,000 towards

nouri shing food, Rs.500 towards danage to clothing, in all Rs.23,500 as
speci al damages. It quantified the conpensation for pain and suffering as
Rs. 5,000/ - and for partial permanent disability and consequential |oss of
future earning capacity as Rs.50,000/-, in all Rs.55,000/- as genera
damages. Thus, the Tribunal arrived at the total conpensation as Rs.78, 500
and after deducting 50%towards the negligence of the appellant, it awarded
Rs. 39,250/ - to the appellant. The Hi gh Court found that the special damages
aggregating to Rs. 23,500 did not require interference. But it increased the
conpensati on under the head of pain and sufferings to Rs.10,000 (instead of
Rs. 5,000) and the conpensati on under the head of disability and future | oss
of earning to Rs.1, 24,800 (instead of Rs.50,000). Thus the H gh Court

i ncreased the quantum of conpensation fromRs. 78,500 to Rs. 1,58, 300. As

the increase was Rs.79,800/-, it awarded 50% of the increased amount that is
Rs. 39,900/- to the appellant. W find that the quantum of conpensation
arrived at by the H gh Court, on the facts and circunstances, is reasonable
and does not call for any increase.

10. The appel | ant cont ended t hat conpensati on has not been awarded to
conpensat'e the | eave he took for purposes of treatment. We find that both

the Tribunal and the H gh Court have awarded conpensation under the head

of loss of earnings during the period of treatnent. In so far as | oss of earning
during the period of any future treatnment (after the date of claimpetition), it
wi Il be covered by the award under the head of conpensation for disability

and future earning /capacity. Therefore we do not find any reason to increase

the quantum on that head.

11. As we have found that the extent of contributory negligence on the
part of the appellant is only 25% and not 50% the conpensation has to be
reduced only by 25% and not 50% Therefore, the conpensation awardabl e

to the appellant will be Rs.1,18,725 (that is Rs.1,58,300 | ess 25%tt hereof).
As the Tribunal has awarded Rs. 39, 250 and the H gh Court has awarded

anot her Rs. 39,900, the appellant will be entitled to the bal ance of Rs.39,575
as additional comnpensation

12. We accordingly allow this appeal in part and hold that the appellant is
entitled to an additional sumof Rs.39,575 with interest @9% P.A. fromthe
date of petition till date of realisation. It is nade clear that the said sumis in

addition to what has been awarded by the Tribunal” and 't he Hi gh Court.
Respondents 1 to 3 are jointly and severally liable to pay the said anmount to
the appellant, and the third respondent-insurer is directed to pay the sane.
Appellant will also be entitled to costs of Rs.2,000/-.




