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BENCH:
M B. Shah & R P. Seth

JUDGVENT:

SETHI, J.

Leave granted.

Aggri eved by the order of the Additional Sessions Judge, Deeg by
whi ch charges were framed agai nst them for offences puni shabl e under
Sections 147, 148, 323, 324, 149, 427 and 395 of the Indian Penal Code,
the respondents filed a petition under Section 482 of the Code of
Crimnal Procedure (hereinafter referred to as "the Code") praying for
qguashi ng the aforesaid order.  Holding that the Mgistrate, being the
court of commttal, had no power to add four respondents as accused-
persons w t hout adopting procedure as prescribed under Section 203 of
the Code, the High Court allowed the petition of the respondents and
set aside the order the court by which cogni zance of of fence under
Section 395 of the Indian Penal Code was taken. The case has been
remanded back to the | earned Magistrate to hold inquiry as per the
provi sions of Section 203(2) of the Code with direction that if he
finds that a case under Section 395 |IPC is nmade out, he will pass
necessary orders agai nst the accused persons and comit the caseto the
Sessi ons Judge, if necessary.

The facts giving rise to the filing of the appeal are that on
10. 3. 1988 when the appellant-infornmant was sitting at ‘his shop in the
conpany of his brothers, the accused persons, nanely, Chhaju Khan
Bannu Khan, Nasru Khan, Zakir Khan, Munrej Khan, Razak Khan, Kall u,
Nannu, Ramesh M shtri and four others came there and assaul ted
Hotilal, one of the brothers of the appellant with intention to kil
him The other brothers of the appellant were al so assaulted as a
result whereof they received injuries. Accused persons took away a sum
of Rs.600 along with sone papers fromthe shop of the infornmant. The
show oom (shop) was al so danaged resulting in loss to the property. A
case was registered agai nst the accused persons under various sections
and after investigation charge-sheets were subm tted against them As
the charge under Section 395 I PC was not added agai nst the accused-
persons, the appellant-conplainant submitted a protest petition seeking
the addition of the aforesaid of fence against them By another
application the appellant-conpl ai nant sought the addition of four
accused persons, nanely, Babu, Bashir, Sultan and Rajjal as their nanes
were allegedly wongly dropped fromthe list of accused persons by the
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i nvestigating agency. The conmmittal Magistrate allowed the
applications and committed the case to the court of Sessions whereafter
the | earned Additional Sessions Judge being the trial court franed the
charges agai nst the respondents including the charge under Section 395
| PC.

The respondents submtted before the H gh Court that the
Magi strate had commtted a grave error by taking cogni zance for offence
under Section 395 I PC as al so by adding the nanes of aforesaid four
accused persons while commtting themto the court of Sessions to stand
their trial

Learned counsel appearing for the appellant nade a two-fold
submi ssion to assail the judgnment of the Hi gh Court. Firstly, he
contended that as the earlier revision petition filed by the accused
persons under Section 397 of the Code had been rejected by the High
Court vide order dated 13.7.1990 (Annexure P-6), they had no right to
file the petition under Section 482 of the Code with prayer for
qguashi ng the sane order. Secondly, it is submtted that the Hi gh Court
conmtted a m stake of |aw by directing the Magistrate to follow the
procedure-as prescribed under Section 203 of the Code.

The order of the High Court dated 13.7.1990 shows that 13
respondents - accused persons had filed the revision petition
chal | engi ng the order of the Magi strate taking cognizance for the
of fence under Section 395 I PC and for inpleading respondents 10 to 13
as accused persons., After the conmitnment, the Magistrate as well as
the Sessions Judge had issued non-bailable warrants agai nst the accused
persons. Wen the Hi gh Court directed accused persons to appear before
the trial court and furnish their bail bonds, the |earned counsel for
the accused did not press his petition so far as taking of cognizance
agai nst them was concerned. The relevant portion of the order dated
13.7.1990 is reproduced hereunder

"Petitioners before ne have challenged the order of the
Magi strate, Deeg | ooking cognizance for the offence under
Section 395 I PC and for other offence against the
petitioners 10 to 13 after sone tine there have contended
there petitioners 1 to 9 were on bail granted under section
436 Cr.P.C. and after adding a non bailable offence viz
section 395 IPC. The Magistrate and the Sessions Judge
both have directed for issuance of non-bailable warrants
both this is not proper, as the petitioners 1 to 9 have

al ready been granted bails. For petitioners 10 to 13 it is
stated that they will also appear before the court and
furnish their bail and bonds. As far as the first part of
the pl ea about taking cognizance is concerned the | earned
counsel for the petitioner does not press the sane.”

We are of the opinion that when the earlier-revision petition
filed under Section 397 of the Code had been di smi ssed as not pressed,
the accused-respondents could not be allowed to invoke the inherent
powers of the Hi gh Court under Section 482 of the Code for the grant of
the sane relief. W do not agree with the argunents of the | earned
counsel for the respondents that as the earlier application had been
di smi ssed as not pressed, the accused had acquired a right to challenge
the order adding the offence under Section 395 of the Code and arraying
four persons as accused-persons by way of subsequent petition under
Section 482 of the Code. The object of crimnal trial is to render
public justice and to assure punishnent to the crimnals keeping in
view that the trial is concluded expeditiously. Delaying tactics or
protracting the conmencenent or conclusion of the crinminal trial are
required to be curbed effectively, lest the interest of public justice
may suffer. For exercising power under Section 482 of the Code the
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| earned Judge of the High Court relied upon a judgnment of this Court in
Krishnan & Anr. v. Krishnaveni & Ors. [1997 (4) SCC 241]. A perusal of
the aforesaid judgment, however, shows that the reliance by the |earned
Judge was msplaced. This Court in Krishnan’s case (supra) had held
that though the power of the H gh Court under Section 482 of the Code
is very wide, yet the same nust be exercised sparingly and cautiously
particularly in a case where the petitioner is shown to have already

i nvoked the revisional jurisdiction under Section 397 of the Code.

Only in cases where the High Court finds that there has been failure of
justice or msuse of judicial mechanismor procedure, sentence or order
was not correct, the H gh Court may, in its discretion, prevent the
abuse of the process or miscarriage of justice by exercise of
jurisdiction under Section 482 of the Code. It was further held,
"Ordinarily, when revision has been barred by Section 397(3) of the
Code, a person - accused/ conpl ai nant - cannot be allowed to take
recourse to the revision to the H gh Court under Section 397(1) or
under inherent powers of the H.gh Court under Section 482 of the Code
since it may anpbunt to circumvention of provisions of Section 397(3) or
Section 397(2) of the Code."

We_are of the opinion that no special circunstances were spelt
out in the subsequent application for invoking the jurisdiction of the
Hi gh Court under Section 482 of the Code and the inpugned order is
liable to be set aside on this ground al one.

Even on nerits, the High Court comitted a m stake of |aw by
referring to the provisions of Section 203 of the Code and after
setting aside the inpugned order directing the Judicial Magistrate to
hol d inquiry as per Section 203(2) of the Code before deciding the
i ncl usi on of offence under Section 395 I.P.C: or inpleadnment of the
respondents as accused persons. Chapter XV of the Code conprising of
Sections 200 to 203 deals with the conmplaints 'to Magistrate and the
procedure prescribed for dealing with such conplaints. In the instant
case no conplaint was filed before the Magistrate by the conpl ai nant
requiring himto follow the procedure under Chapter XV. Reference to
sub-section (2) of Section 203 of the Code is m sconceived inasmuch as
no such sub-section exists in the (statute book

Fromthe facts of the case, it appears that while passing the
order whi ch was chal | enged before the H gh Court, the Mgistrate had
taken recourse to Chapter XV (Sections 190 to 199) of the Code.
Section 190 of the Code enpowers the Magistrate to take cogni zance of
any of fence:

"(a) upon receiving a conplaint of facts which constitute
such of f ence;

(b) upon a police report of such facts;

(c) upon information received from any person other than
a police officer, or upon his own know edge, that such
of fence has been comitted."

Under this section, a Magistrate has jurisdiction to take
cogni zance of offences agai nst such persons al so who have not been
arrested by the police as accused persons, if it appears fromthe
evi dence coll ected by the police that they were prinma facie guilty of
of fence all eged to have been committed. Section 209 of the Code
prescribes that when in a case instituted on a police report or
ot herwi se, the accused appears or is brought before the Mgistrate and
it appears to the Magistrate that the offence is triable exclusively by
the Court of Sessions he shall conmit, after conpliance with the
provi sions of Section 207 or Section 209, as the case may be, the case
to the court of Sessions and subject to the provisions of the Code,




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 4 of 4

pass appropriate orders. This Section refers back to Section 190, as
is evident fromthe words "instituted on a police report" used in
Section 190(1)(b) of the Code. While dealing with the scope of Section
190 this Court in Raghubans Dubey v. State of Bihar [1967 (2) SCR 423]
hel d that the cognizance taken by the Magi strate was of the offence and
not of the offenders. Having taken cogni zance of the offence, a

Magi strate can find out who the real offenders were and if he cones to
the conclusion that apart fromthe persons sent by the police sone

ot her persons were also involved, it is his duty to proceed agai nst
those persons as well.

Approvi ng the judgnent in Raghubans Dubey’'s case (supra) this
Court in Ms.SWL Ltd. v. State of Delhi & Anr. [JT 2001 (6) SC 405]
hel d:
"....in the present case there is no question of referring
to the provisions of Section 319 C.P.C. That provision
woul d cone into operation in the course of any inquiry into
or trial of an offence. |In the present case, neither the
Magi st rat'e as holding inquiry as contenplated under Section
2(g) Cr.P.C. nor the trial had started. He was exercising
his jurisdiction under Section 190 of taking cognizance of
an of fence and issuing process. There is no bar under
Section 190 Cr.P.C. that once the process is issued agai nst
sone accused on the next date, the Magistrate cannot issue
process to sone other person agai nst whomthere is sone
material on record, but his name is not -included as accused
in the charge-sheet."

The present case is squarely covered by the aforesaid judgnents
whi ch renders the order inpugned not sustainable under |aw.

Under the circunstances, the appeal is allowed by setting aside
the order inpugned and by upholding the order of the Additiona
Sessi ons Judge.

(RP. SETH)
SEPTEMBER 19, 2001




