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PETI TI ONER
STATE OF GUIARAT

Vs.

RESPONDENT:
RAGHUNATH VAMANRAO BAX

DATE OF JUDGVENTO6/ 04/ 1985

BENCH:
REDDY, O. CHI NNAPPA (J)
BENCH:

REDDY, O. CHI NNAPPA (J)
VENKATARAM AH, E. S. (J)

Cl TATI ON

1985 AI'R 1092 1985 SCR (3) 733

1985 SCC' (3) 45 1985 SCALE (1)697
ACT:

Evi dence- Appreci ation of oral evidence O different

Wi t nesses , expl ai'ned-where the oral evidence supported by
circunstantial evidence l|ead only to one possible view of
guilt and no two views were reasonably possi bl e , t he
accused nmust be held guilty of the offence charged-Trap
Wi t nesses , evi denti ary val ue of -Sent ence-Wen the statute
prescribes a mninumsentence , the fact that offence was

conmitted | ong back or that the accused retired from service
will be of no avail

HEADNOTE
The Respondent was an Income Tax O ficer He was
tried a-d convicted of the offence under section 161 Indian
Penal Code read and section 5(2) read with section 5(1) (d)
of the Prevention of Corruption Act The prosecution produced
among ot her PW the managi ng partner of a firmknown as
Ms Hind Fertilizer , Bhavnagar an assessee before the
accused from whoma bribe of Rs. 12 , 500 was demanded and
accepted on 14.3.1972 Sri  Parikh WManager Postal -~ Store
Departnment witness to the trap |aid against the accused and
M Judeja (PW9) the Dy. Supdt. of Police The defence of the
accused was that the prosecutions version of ~how the
currency notes were seized fromhimwas fal se and that PW 2
JUDGVENT:
gone to the toilet The Additional Special Judge Ahnedabad
accepted the prosecution version convicted the respondent of
the of fences with which he was charged and sentenced hi n to
undergo rigorous inprisonment for one year and to pay a fine
of Rs. 2 000 on each of the two counts On appeal the Hi gh
Court of Cujarat acquitted the accused of both the offences.
Hence the State appeal by special |eave of the Court
Allowi ng the appeal , the Court.

N

HELD 1 1 Fromthe evidence of PW 2 3 and 9 it is clear
beyond doubt that a sumof R 12 500 Was paid to and
received by the accused as a bribe and therefore his
conviction by the Trial Court was wongly set aside by the
H gh Court This is not a case where the views were
reasonably possible The only possible view was that the
accused was gquilty of both the offences under section 161
I ndi an Penal code and section 5(2) read with section 5(1)(d)
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of the Prevention of Corruption Act , 1947 [741G H]
734

1.2 In the instant case , both Parikh (PW3) and
Panchal (not examined) arc certainly independent w tnesses.
Both of them are government servants belonging to a
different departnment , and if Inspector Sharma thought that
they could be called as independent panch witnesses , no
notive can be inmputed to the investigating agency and no
aspersions can be cast on the said witnesses. The evidence
of Parikh was truthful. H's evidence substantiates the
evi dence of PW2 , about the acceptance of the bribe by the
accused and his keeping the noney in a folded newspaper.
Fromthe circunstances that the accused did not keep open

the doors of his house expecting PW2 that he was in
conversation with PW2  for nore than 40 minutes instead of
sending him away after taking the alleged bribe |, t he
colour of the solution "had changed to vyellow when the
Chem cal Exam ner examned it and that the failure to
exam ne Sharma the inspector no adverse inference can be
drawn against the prosecution. In fact , the prosecution

of fered Sharma for cross-exanmi nation and kept himready in
court. The counsel for ~the accused stated that since the
wi tness had already been dropped by the prosecution , he
did not want to exam ne himunless the court directed himto
do so. After the /failure of the counsel of the accused to
take advantage of the offer nmade by the prosecution it is
not open to the accuses in the appeal by special |eave to
coment upon the so-called failure of the prosecution to
exam ne | nspector Sharma as a witness.
[740B-D, F; 741B, B-E]
2.1 In appreciating oral evidence , the question
in each case is whether the witness i's a truthful wtness
and whether there is anything to doubt his veracity in any
particular matter about which he deposes. Were the witness
is found to be wuntruthful on naterial facts that is an end
of the matter. Where the witness is found to be partly
truthful or spring from tainted sources |, the court may
take the precaution of seeking sone corroboration
adequate and reason. able to neet the denmands of the
situation. [738F(F
2.2 But a Court is not entitled to reject the
evidence of a witness nerely because they are governnent
servants , who in the course of their duties or even
ot herwi se m ght have come into contact wth investigating
officers and who night have been requested to _assist
i nvestigating agencies. If their association with the
i nvestigating agencies is unusual frequent designed
there may be occasion to view their evidence wiith suspicion
But nerely because they are called in to associate
thenselves with the investigation as they happened to be
available or it is convenient to call them , it is no
ground to view their evidence with suspicion. Even in cases
where officers who in the course of their duties |,

general ly assist the investigation agencies , thereis no
need to viewtheir evidence h suspicion as an invariable
rule. For exanple , in rural areas |, i nvestigating
officers would ordinarily think of calling in the village
officers , such as , the Headman , the Patel or Patwari
to act as punch witnesses |, as they are expected to be

respectabl e persons of the locality. It does not mean that
their evidence should be viewed with suspicion because they
are government servants or because they are generally
associated with investigating agencies whenever there is a
crinme in the village. For that matter it would be wong to
reject the evidence of police officers either on the nmere
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ground that they are interested in the success of the
prosecution. [708H, 739A-D
735

2.3 The court may be justified in looking with
suspi cion upon the evidence of officers who have been
denonstrated to have di spl ayed excess of zeal in the conduct
and success of the prosecution. But to reject the evidence
of all official witnesses as the H gh Court has done in the
present case , i going far too far. It is extrenely unfair
toa wtness to reject his evidence by nerely giving hima
| abel . [ 739D E

3. Under section 5(2) of the Prevention of

Corruption Act 1947 ;. the m nimum sentence that can be
imposed is inprisonnent’ for One year and the nmaxi mum
sentence is seven years. However , the Court , for any

special reasons to be recorded in witing. may inmpose a
sentence of inprisonment of |ess than one year. There is no
speci al circunstance in this case justifying the court to
take a'lenient view Corruption has becone so ranmpant in the
country and the offence in-this particular case cannot be

considered trivial at all. This is> not a case of a petty
clerk or a peon accepting a small anpbunt as a bribe for
doing some little favour. ~The Court can |lot take a | enient
view of the conduct of an Income tax officer , who accepts

a large amount as/ a bribe for <causing loss to public
revenue. [742A-C

&
CRI M NAL APPELLATE JURI SDI CTI ON: Cri'mi nal Appea
No. 180 of 1976. D
From t he Judgnent and Order dt. 17.10.1974 of the

GQuj arat High Court in Crl. Appeal No. 750 of 1973.

N. L. Kakar , and R N.-Poddar for the Appellant.

S.K Dholakia , R C  Bhatia and P.C. Kapur for the
Respondent .

The Judgrment of the Court was delivered by

CHI NNAPPA REDDY.J The Respondent was an | ncone-tax

Oficer. Ho was tried and convicted by the Additiona
Speci al Judge , Ahrmedabad of of fence under Section 161,
I ndi an Penal Code and Section 5(2) read with Section 5(1)
(d) of the Prevention of Corruption Act. He was sentenced to
undergo rigorous inprisonnment for one year and to pay a fine
of Rs. 2,000 on each of the two counts.-On appeal , the
Hi gh Court of Gujarat acquitted the accused of both the
of fences. The State of CGujarat has preferred this appeal by
special leave of this Court wunder Article 136 of. the
Constitution.

The case of the prosecution briefly was as foll ows:

One Shashi Kant Mansukh Lal Sheth (P.W 2)-was the
736
Managi ng partner of a firmknowm as Ms H nd Fertilizers ,
Bhavnagar. The assessnents for the years 1968-69 , 1969-70
, 1970-71 and 1971-72 were pending before the accused-
incone-tax Officer. Between June and Cctober 1971 , there
were nine hearings of the case. On 3.5.72 , Laxm kant Sheth
(p.W 7) the Incone-tax practioner who was representing the
firm | recei ved a notice directing t he firms
representative to attend his office on 14.3.72 with the
firms books of account and to show cause why sunms totaling
Rs. 1,94,378 should not be added to their returns of incone
for the years in question. The firmfelt that the notice was
not justified As P.W 7 would be busy on 14.3.72 , it was
decided that they would go to the incone-tax office with
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their books of account on 13th itself. On 10.3.72 , Shash

Kant Sheth (P.W 2) contacted the incone-tax officer on the
tel ephone and the latter asked him to neet him at his
residence at 2.00 P.M Shashi Kant went to the house of
accused at Bhavnagar that afternoon. He was told to come
again on the evening of 13th. On the 13th , P.W 2 and 7
went to the office and submitted the reply to the show cause
noti ce. The accused wanted themto neet himagain on 14th.
P.W7 said he was busy on 14th. The accused then asked P. W
2 to cone alone. As previously agreed on 10th , Shashi Kant
went to the house of the accused on the night of 13th when
the accused told him that the clarification given by the
firmwas not satisfactory and that they would have to pay a
sum of about Rs. 12,500 by way of tax unless a sum of Rs.
40,000 was given to himas a bribe. Ohn PPW 2 pleading his
inability to pay such a large sum, it was settled that a
sumof Rs. 12,500 shoul'd be paid. P.W 2 wanted to consult
his partner. He was told by the accused that he should bring
the ambunt to his ~house on the evening of 14th WMarch
1973. There  after |, Shashi~ Kant contacted Shri Judeja

Deputy Superintendent of police , CBl who was canpi ng at
Bhavnayar Shashi Kant conpl ained to hi mabout the demand of
bribe of Rs. 12,500 by the accused. Shri Judeja then took
the necessary steps for laying a trap. Two officers of the

postal departnent /Shri Parikh Manager. Postal Store
Depot Ahrmedabad (P.W 3) who was staying in the guest
house , and Shri Panchal an officer -of the Posta

Department stationed at Bhavnagar itself were requested to
serve as panch-w tnesses. Shashi© Kant was asked to bring
currency notes of the value of ©~ Rs. 12,500. The notes were
treated with phenol - phethel en powder. Shashi Kant. put the
notes in his pocket. He was instructed to go to the house of
the accused acconpani ed by Pari kh and to tender
737
the ambunt to the accused. On the accused receiving the
amount Shri  Parikh was to cone out of the house and signa
the police party to come. A panchnama stating all these facts
was duly prepared at the guest-house. Thereafter as
arranged , the raiding party proceeded towards the house of
the accused. Shahsi Kant and Parikh , - P.W 2 and 3, went
i nsi de. Shahsi Kant introduces Parikh to himas a menber of
his staff. They chatted generally for some time. The accused
then nentioned about the anobunt to be paid to hi mwhereupon
Shashi Kant handed over the bundle of currency notes him
The currency notes were received by the accused who
carefully put themin a newspaper and fol ded the newspaper
Pari kh then went out and signalled to the police party.
Judej a , Dy. Supdt. O Police PPW 9 , the other panch-
wi t ness Panchal and the rest of the police party rushed
i nside. The notes were seized. The accused was asked to dip
his fingers in a solution of bicarbonate. The' solution
turned pink Thereafter , the panchnama was prepared. After
the investigation was duly conpleted , the respondent was
charge-sheeted for the two offences of which he was
ultimately convicted.

The defence of the accused was that the prosecution
case was false. Shashi Kant canme to his house wth a
stranger on the night of 14.3.72. He was surprised at his
visit , but for the sake O courtesy , he asked himto sit
down and asked him the purpose of his visit. Instead of
replying him, Shashi Kant and the stranger started talking
about politics to him He told himthat he was a public
servant and he was not interested in politics He also told
themthat he wanted to go to bed. He went to the toilet for
a few mnutes and when he returned , Shahsi Kant and the
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stranger stood up and went away after shaking hands with
himA few nonents later they returned with the police party.
They nmust have planted the notes in the newspaper which was
lying on the table when he had gone to the toilet.

It is seen from the facts narrated above that neeting
of Shashi Kant and Parikh with the accused on the night of
14.3.72 at 8.00P.M is not disputed. It is also not disputed
that Shashi Kant and Parikh talked to the a accused for

quite considerable time , nearly 40 mnutes. It is further
not disputed that within a few nonents after Shashi Kant and
Pari kh left the accused , Judeja , Panchal and rest of

738

police party entered the house of the accused and currency
notes of the value of Rs. 12,500 were seized fromin a fold
of a newspaper laying on the table. The accused was present
all the time and there was no protest by him That the
fingers of the accused were also dipped in some solution is
not di sputed. The only question is whether the anbunt of Rs.
12,500 was received by the accused as a bribe or whether the
amount was planted by Shashi Kant  and Parikh during the
brief visit of the accused to the toilet. The |earned
Sessions Judge accepted the  evidence of Shashi Kant
Pari kh and Judeja and convicted the accused as aforesaid.

The H gh Court , however , took are markably curious view
of the evidence and acquitted the accused. The Hi gh Court
narrated several circunstances , one after an other , why

the prosecution case should not _be accepted. W have
consi dered every one of the circunstances and we find that
there is not a single satisfactory circunstance reasonably
justifying the acquittal. Onthe other hand we find that
everyone of the circunstances is overstated and fanciful.
The nobst inportant circunstance which seens to have
wei ghed heavily wth the High Court-, alnpbst to the point
of obsession , was that Parikh and~ Panchal were not
i ndependent wi tnesses as they were both governnment servants
and as they had sone previous acquaintance with Inspector
Sharma who was assisting Judeja in the investigation , The
H gh Court was of the view that sonme other respectable
resi dents of Bhavnagar should have been called as Panch-
witnesses to be associated with the raid. We-are afraid the
Hi gh Court has entirely mnisdirected itself in appreciating
the evidence. |In their approach to the evidence , the High
Court has done injustice to the wtnesses and this has
resulted in a grave miscarriage of justice. |In appreciating
oral evidence |, the question in each case is whether the
witness is a truthful wtness and whether there is anything
to doubt his veracity in any particular matter about which
he deposes Where the wtness is found to be untruthful on
material facts that is an end of the matter. B Were the
witness is found to be partly truthful or to spring from

tainted sources the Court nay take the precaution of
seeki ng some corroboration , adequate and reasonable to
neet the demands of the situation but a court is not
entitled to reject the evidence of a witness nerely because
they are governnent servants , who in the course of
their duties or even otherw se , m ght have cone into
contact with inves-

739

tigating officers and who mght have been requested to
assist the investigating agencies. If their association with
the investigating agencies is unusual frequent or
desi gned , there may be occasion to viewtheir evidence
with suspicion. But nerely because they are called into
associ ate thenselves with the investigation as they happened
to be available or it is convenient to call them, it is no
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ground to view their evidence with suspicion. Even in cases

where officers who , in the course of their duties

generally assist the investigating agencies , there is no

need to view their evidence with suspicion as an invariable

rule. For exanple, in rural areas |, i nvestigating

officers would ordinarily think of calling in the village

officers , such as , the Headman , the Patel or Patwari

to act. as punch witnesses , as they are expected to be

respectabl e persons of the locality. It does not nean that
their evidence should be viewed with suspicion because they
are government servants or because they are generally
associated with investigating agencies whenever there is a
crime in the village. For that matter it would be wong to
reject the evidence of police officers either on the nere
ground that they are interested in the success of the
prosecution. The court may be justified in looking wth
suspi cion upon the evidence of officers who have been
denonstrated to have di spl ayed excess of zeal in the conduct
and success of the prosecution. But to reject the evidence
of all official witnesses as the High Court has done in the
present case is going far too far. We think that it is
extremely unfair to a wtness to reject his evidence by
merely giving hima | abel

There were two panch witnesses Pari kh and Pancha
of whom Parikh has been exani ned as PW 3 while Panchal has
not been exanined. W have been taken through the whol e of
the deposition of Parikh and we find nothing whatever to
doubt his wveracity. Nothing was suggested to himas to why
he should give false evidence to inplicate the accused. Al
that was elicited from him was that he had worked as
departnental inquiry officer and also to defend delinquents

in such inquiries in his departnent. He had becone
acquainted with Inspector Sharma fifteen days before March
14 1972 as he was defendi ng a delinguent at Bhavnagar in
a case in which Shri Sharma  was the prosecuting officer
Shri Panchal who was Assistant Superintendent ' of Post
Ofices , Bhavnagar was the Inquiry Oficer in that case

This is stated to be the "close association® of the two
panch wi t nesses

740

with the investigating agency in this case. It is-inpossible
to subscribe to this view. When Judeja , Deput y
Superi ntendent of Police asked Inspector Sharma to get two
i ndependent panch wtnesses , Parikh was readily avail able

in the guest house and he had known Panchal as-the Lnquiry
Oficer in a departnental inquiry in the Postal Department.
Both of them being Governnent Servants belonging to a
di fferent department if Inspector Sharma thought . that
they could be called as independent punch w tnesses , we
are unable to inpute any notives to the investigating agency
or to cast aspersions on the witnesses Pari kh and Panchal
We do not have any doubt in accepting the evidence of Parikh
as that of an independent wtness. Having examined his
evidence in detail , we find his evidence to be truthful.
H s evidence substantiates the evidence of PW-2 about the
acceptance of the bribe by the accused and his keeping the
noney in a folded newspaper. If we accept the evidence of
PW 2 and 4 , the prosecution case that the noney was given
as a bribe nmust be accepted and the defence version that the
noney was pl anted nust be rejected.

The ot her circunstances upon which the Hi gh Court
relied Court are very trivial and it 1is wunnecessary to
burden this judgment with a seriatim discussion of those
ci rcunmst ances. For exanple , one of the circunstances was
that if the accused had arranged that PW2 should cone to
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himon. the evening of 14th with the bribe , he would have
been waiting in his house to receive himwi th the doors of
the house open so that the bribe-giver may wal k in straight
and he was not likely to have kept the doors closed and wait
for the bribe-giver to knock at the door. W consider it
needl ess even to coment upon this circunmstance. Another
ci rcunst ance upon which the H gh Court relied was that the
accused was not likely to have talked with PW 2 and 3 for
as long as 40 mnutes if he was accepting a bribe. He would
have nerely received the nobney and sent them away. The very
fact that he was talking to themfor nearly 40 mnutes
indicated that no bribe was given or taken. On the other
hand , we consider that. this is a strong circunstance
agai nst the accused. The waccused knew that PW2 was an
assessee who had a pending case before him |f the assessee
paid hima visit after 8.00 PMat his residence , one would
expect the accused to inmediately suspect the reason for
the visit and to turn-himaway at once or at | east

741

within a few m nutes after his coning to his house. Instead
of that he takes theminside the house , talks to them
for nearly 40 minutes. ~This conduct of the accused is
clearly against his innocence. Sone question was raised that
the solution which according to the investigating officer
and the panch witness turned pink when the accused was asked

todip his fingers /init , had becone yellow sh when the
chem cal exami ner | examined the solution. “Nothing really
turns on this in view of the evidence of PW 2, 4 and that

of the investigating officer PWO9.

A point was sought to be made in this court of the
failure of the prosecution to exam ne |Inspector Sharma as a
witness. Al that Inspector Sharma did in the case was to
assi st Judeja , Deputy Superintendent of Police and to
fetch the two panch witnesses when he was asked to do so. He
could not by any neans be called a material w tness. As sone
coment was nmade during the course of the trial about the
failure of the prosecution to exam ne |nspector Sharnma
the prosecution offered him for cross-exam nation and kept
I nspector Sharma ready in court. The counsel for the accused
stated that since the wi tness had already been dropped by
the prosecution , he did not want to exam ne hi munl ess the
court directed himto do so. After the failure of the
counsel of the accused to take advantage .. O the offer
nade by the prosecution , we do not think that it is open
to the accused to coment upon the so-called failure of the
prosecution to examine inspector Sharna as a wtness. Nor
can we draw any adverse inference against the prosecution
On this question , the H gh Court took the same view as we
do.

Fromthe evidence of PW 2, 3 and 9, we do not
have the slightest doubt that a sumof Rs. 12,500 was paid
to and received by the accused as a bribe. The [earned
Sessions Judge was clearly right in convicting the accused
and the Hi gh Court was wonging acquitting the accused. W
do not think that this is a case where two views were
reasonably possible. The only possible viewwas J that the
accused was guilty and we hold him guilty of both the
of fences under section 161 |PC and section 5 (2) read with
section 5 (1) (d) of the Prevention of Corruption Act
1947. The |earned counsel for the accused argued that in
view of the long tine that has el apsed since the comm ssion
of the offence and in view of the circunstance that the
accused has also retired from service
742
we may take a lenient view and not sentence the accused to
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any term of inmprisonment. 13th under sec 5 (2) of the
Prevention of Corruption Act , 1947 , the m ni mum sentence
that can be inposed is inprisonment for one year and the
maxi mum sentence i s seven years. However , the court , for
any special reasons to be recorded in witing , may inpose
a sentence of inprisonnent of |ess than

one year. We are unable to find any special circunstance in
this case justifying our taking a lenient view Corruption
has becone so ranmpant in the country and the offence in this
particul ar case cannot be considered trivial at all. This is
not a case of a petty clerk or a peon accepting a smal
amount as a bribe for doing sone little favour. W cannot
possi bly take a | enient view of the conduct of an incone tax
officer , who accepts a |large ampbunt as a bribe for causing
loss to public revenue: W think that the sentences inposed
by the |I|earned Session Judge were the right sentences to be
i nposed on the accused. The judgnent of the Hi gh Court is
set aside and that of the |earned Special Judge is restored.
The accused wi'll surrender to his bail

S R Appeal all owed
743




