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ACT:

I ndi an Evi dence Act-Wether every person who has seen the
i nci dent should be cited as a witness by prosecution in the
crimnal case-Duty of the prosecution to bring on record
full and material facts.

HEADNOTE:

The appellants were convicted u/s 148 and 302 read wth
Sec. 149 of the |I.P.C. The conviction was challenged in the
Supreme Court, inter alia, on the ground that besides the
eye witnesses, the F.1.R nentioned the names of three nore
persons who had seen the incident but they were not exam ned

by the prosecution. In rejecting the contention and
di sm ssing the appeal

HELD : Non-examination of some of the eye-w t nesses
mentioned in the F.I.R does not introduce any fata
infirmty to the prosecution case. It is no doubt true that

the prosecution is bound to produce w tnesses who are
essential to the unfolding of the narrative on which the
prosecution is based. Apart fromthat, it cannot be laid
down as a rule that if a |arge nunber of persons are present
at the tinme of the occurrence,. the prosecution i's bound to
call and exani ne-each and every one of those persons. The
answer to the question as to what is the effect of the non-
exam nation of a particular wtness wuld depend upon. the
facts and circunstances of each case. In case enough nunber
of witnesses have been examined with regard to the actua
occurrence and their evidence is reliable and sufficient to
base the conviction of the accused thereon, the prosecution
may well decide to refrain from examning the ot her
wi t nesses. Likewi se, if any of the witnesses is won over by
the accused party and as such is not likely to state the
truth, the prosecution would have a valid ground for not
exam ning himin court. The prosecution would not, however,
be justified in not exami ning a witness on the ground that
his evidence even though not untrue would go in favour of
the accused. It is as much the duty of the prosecutor as of
the court to ensure that full and material facts are brought
on the record so that there may be no mscarriage of
justice. The discharge of such a duty cannot be affected by
the consideration that some of the facts if brought on the
record would be favourable to the accused. In case the
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court finds that the prosecuti on has not exam ned wi tnesses
for reasons not tenable or not proper, the court would be
justified in drawing an i nference adverse to he prosecution

[ 654F]

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTI ON: Crimnal Appeal No. 52 of
1970.

Appeal fromthe Judgnent and Order dated the 10th Cctober,
1969, of the Allahabad H gh Court (Lucknow Bench) Lucknow,

in Crimnal Appeal No. 48 of 1968).

K. B. Rohatgi, for the appellants.

o P. Rana, for the respondent.

The Judgnent of the Court was delivered by

KHANNA, J. This is-an appeal by special |eave by Ram Prasad
(65), his son Udit Narain (22) ‘and their servant Sri Pa

(22) against ~the judgnent of the Lucknow Bench of the
Al | ahabad High Court affirm ng on appeal the judgrment of the
Addi ti onal Sessions Judge Lucknow whereby t he three
appel l ants and three others, nanely

651

Sarju Putti and Jaganat h had been convicted under section
148 and- section 302 read with section 149 Indi an Penal Code
and had been sentenced to undergo rigorous inprisonnent for
a period of 18 months on the first count and inprisonment
for life on the second count.

The occurrence giving rise to the present case took place on
March 31, 1967 at 2.30 p.m-in front of _and inside the
tarwaha of the house of Jaskaran, father of ‘Jagannath
accused, in village. Gadarian Purwa at a distance of two
mles frompolice station. Mandiaon: The person nurdered
during the course of the occurrence was Parneshwar Din (35).
The prosecution case is that Parneshwar Din de--eased and
Sita Ram (PW4) purchased two plots-of land situated in the
area of village Gadarian Purwa from Paggu and others for Rs.
3,000 as per sale deed dated Decenber 23, 1966. The
possession of these plots had been taken by the vendees
about one or two nmonths earlier when they paid Rs. ~500 as
ear nest nobney. The vendees sowed wheat in those plots.
Sarju and Putti accused, who are both brothers, laid claim
to, those plots. As Ram Prasad accused was an influentia

person, Sarju and Putti sought his assistance in obtaining
the possession of the plots. Ram Prasad is also stated to
have been assured by Sarju and Putti that in case they were
successful in getting those two plots’, they would give him
hal f of the |and.

On March 31, 1967, it is stated, Parmeshwar Din was getting
the wheat crop standing in the two plots nentioned / above
har vest ed. The plots are at a distance of about 150 paces
from the house of Jaskaran, father of Jagannath accused.
Umao (PW1) as well as Sita Ram (PW4) were al so present in
the fields along with Parneshwar Din. The actual work  of
harvesting was being done by seven | abourers, four of whom
were woren. The mal e | abourers were Shankar, Baddal and
Bubba. At about 2.30 p.m, it is alleged, Udit Narain
accused cane to Parneshwar Din and told him that sone
persons were waiting for himin the abadi of Gadarian Purwa
to have sonme talks with the deceased regarding the two Plots
in dispute. Par meshwar Din deceased then went with Udit
Nar ai n. Shortly thereafter, Unrao and Sita Ram PW heard
the cries of Parmeshwar Din. On |ooking towards the house
of Jaskaran, they found that the six accused had surrounded
Par meshwar Din and were giving bank a blows to himin front
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of that house. The six accused then dragged Parneshwar Din
deceased inside the tarwaha which had a thatched roof. The

tarwaha had one shutterless opening. Umao and Sita Ram
then ran towards the tarwaha and stood close to the opening
of the tarwaha. The |abourers engaged in harvesting also
followed Umao and Sita Ramto that place. Chandrika (PW?2)
and Mdhan (PW3) were passing that way at that tine. Bot h
of themon hearing alarmal so canme there and saw t he accused
giving banka blows to Parneshwar Din. Umrao and others
shouted to the accused not to kill Parnmeshwar Din, but they
too were threatened by the accused. The accused thereafter
ran away. Umrao and
652
O hers then went inside the tarwaha and. found Parnmeshwar
Din lying dead in a pool of blood. A nunber of persons then
col l ected 'there.
Unrao got report Ka-1 witten by his son Hari Prasad. Unrao
thereafter went to police, station Mandi aon and | odged there
report Ka-1 at 5.30p.m Station Oficer Tiwari (PW11) was
not present-at the police station at the tinme he report was
| odged. On being inforned about the 'l odgi ng of the report,
the Station Oficer went tothe place of occurrence and
arrived there at 6.30 p.m The Station Officer on arriva
recorded the statenents of Unrao, Sita Ram and Mohan PW and
prepared inquest report relating to the dead body of the
deceased. The body was thereafter sent to the nortuary
where post nortem exam nation was perforned by Dr. Jaitle on
April 1, 1967. CQut of the appellants, Udit Narain and Sri
Pal were arrested ,on April 7, 1967, while Ram Prasad
surrendered in court on April 14, 1967.
The six accused in their statenents deni ed the  prosecution
al | egations about their having participated in the assault
on Parmeshwar Din deceased. Sarju and Putti al so denied the
prosecution allegation that Parneshwar Din and Sita Ram had
purchased the [land in question and had brought the 'same
under cultivation. The case of Ram Prasad and Udit' Narain
was that they had been falsely involved in this case
"because of the enmity of Sita Ram PWw th whom “according
to these accused, Ram Prasad had —an altercation ‘on an
earlier occasion.
The trial court accepted the prosecution case and - convicted
and ,sentenced the six accused as nentioned above. The
judgenent of the trial Court was, as already stated,
affirmed on appeal by the Hi gh Court.
In appeal before us, M. Anthony on behalf of the appellants
has assail ed the conviction of the accused-appellants on the
ground that the evidence adduced by the prosecution in this
case is not reliable and suffers from infirmties. As
against that, M. Rana on behalf of the State has canvassed
for the correctness of the view taken by the H gh Court.
It cannot be disputed that Parnmeshwar Din deceased was the
victim of a nurderous assault. Dr. Jaitle, who performed
post nortem exam nation on the dead body of Parneshwar . Din,
found as many as 23 injuries on the body, out of which 18
wer e inci sed wounds, One of the incised wounds had resulted
in cutting the occipital bone and another had resulted in
cutting the frontal bone. The incised injuries, in the
opi nion of the doctor, had been caused by some heavy sharp-
edged weapon. The death of the deceased was due to shock
and haenorrhage resulting fromthe head and neck injuries.
The injuries were sufficient inthe ordinary course of
nature to cause death.
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According to the prosecution case, the injuries found on the
body, of the deceased had been caused by the six accused,
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including the three appellants. The prosecution, in order
to substantiate that allegation, exanmned Umao (PW 1),
Chandrika (PW2), Mhan. (PW3) and Sita Ram (PW4) as eye
wi tnesses of the occurrence These witnesses supported the
prosecution case as given above. The trial court, on
consideration of the material on record, accepted the
evidence of the four eye witnesses. On appeal the |earned
Judges of the Hi gh Court again exam ned that evidence and
found the sane to, be convincing. Nothing cogent has been
brought to our notice as may justify interference with the
concurrent findings of the trial court. and the Hi gh Court
arrived at as a result of the appraisenent of the evidence
of the four eye w tnesses.

It has been pointed out that the statenment of Chandrika was,
recorded during the investigation of the case 25 days after
the occurrence, and as such, not much reliance can be pl aced
upon the testinmony of this witness. 1In this respect we find
that the evidence of Chandrika shows that on the norning of
the day followi ng the, occurrence, he went to Muzaffarpur in
di strict ' Barabanki where his father-in-lawwas lying ill.
The witness stayed in Mizaffarpur for about six days and
thereafter returned to his village. In the meanwhile, Sub-
I nspector Tiwari had gone back to the police station. The
Subl nspector subsequently called the witness and recorded
his statement on April 25, 1967. Chandrika's nane as an eye
witness of the occurrence had been nentioned in the first
information report' which was | odged wi'thin about three hours
of the occurrence. In the circunstances, ‘the delay in
recordi ng the police statement ~of Chandrika by t he
i nvestigating of ficer  would not justify rejection of
Chandrika's testinony. In any case, we find that apart from
the statenment of Chandrika, the prosecution case is also
supported by the evidence of’ other three eye witnesses. So
far as these witnesses are concerned, their statenents were
recorded by the investigating officer soon after he larrived
at the place of occurrence.

Argunent has al so been advanced on behal f of the appellants
that there, is no nention in the first information report
that injuries were caused to Parneshwar Din deceased by the
accused before the deceased was dragged inside the tarwaha,
while, according to the evidence of the eye witnesses .in
court, the injuries to the deceased were —caused by the
accused both before he was dragged as well- as inside the
t ar waha. Ref erence to the first information report shows-
that it is recited therein that the deceased was dragged and
gi ven banka bl ows by the accused. The omission to make an
express nention in the first information report that banka
blows were given to the deceased before he was dragged
inside the tarwaha would not in the circunstances, in our
opi nion, make rmuch material difference. Assum ng that banka
bl ows were caused to the deceased inside the tarwaha, this
fact would not excul pate any of the accused. The accused at
the time of the occurrence were armed with bankas. They
dragged the deceased inside the, tarwaha and gave banka
bl ows to
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hi m It is plainthat the injuries were caused to the
deceased prosecution of the commn object of all the accused
to cause death of the deceased. The appellants, in the

ci rcumst ances, car derive any benefit fromthe inability of
the prosecution witnesses .state as to which particular
i njury was caused which of the accused.

It has also been argued that the evidence of the eye
wi tnesses is of partisan character and, therefore, It is not
safe to base the conviction ,of the accused upon that
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evidence. W find it difficult to accede to this contention
beause the trial court and the H gh Court while appraising
the evi dence of these w tnesses, considered all the features
,of the case and cane to the conclusion that the evidence of
the witnesses was trustworthy and reliable. W find no
cogent ground to take a different view.

Consi derable stress has been laid by M. Anthony wupon the
fact ,that, besides the four eye witnesses who have been
examined in this case, the occurrence, according to the
first information, report, had also been wtnessed by
Baddal , Shankar and Hubba. These persons were, however, not
exam ned as witnesses at the trial. It is also pointed out
that in addition to these persons, the occurrence was al so
, W tnessed by Sham Lal and Hubba (this Hubba is different
from Hubba whose nanme was mentioned in the first information
report), who also arrived at the scene of occurrence. Sham
Lal and Hubba too. were not exam ned as w tnesses. The non-
exam nation of these w tnesses, \in our opinion, would not

i ntroduce an infirmty fatal to the prosecution case: It is
no doubt. true that the prosecution is bound to produce
Wi t nesses  who  are essential to the unfolding of the nar-
rative. on which the prosecution is based. Apart fromthat,
it cannot be laid down as a rule that if a |arge nunber of
persons are present at the tine of the occurrence, the
prosecution is bound to call and ;exam ne each and every one
of those persons. The answer to the ,question as to what is
the effect of the non-exam nation of ‘a particular wtness
woul d depend upon the facts and circunstances of each case.
In case enough nunmber of w tnesses have been examined wth
tregard to the actual occurrence and their evidence is
reliable and .sufficient to base the conviction of the
accused thereon, the prosecution nay well decide to refrain
from exam ning the other w tnesses. Like-wise, if any of
the witnesses is won over by the accused party and as such
is not likely to state the truth, the prosecuti on woul d have
a valid ground for not examning him in court. The
prosecution would not, however be justified in not exam ning
a wtness on the ground that his evidence even though not
untrue would go in favour of the accused. It is-as nuch the
duty of prosecutor as of the court to ensure-that full and
material facts are brought on the record so that there nay
be no m scarriage of justice. The discharge of such a duty
cannot be affected by the consideration that sone of the
facts if brought on the record would be favourable to the

accused. In case the court finds that the prosecution has
not exami ned w t nesses
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for reasons not tenable or not proper, the court would be
justified in drawing an inference adver se to the

prosecuti on.

So far as the present case is concerned, we find “that the
prosecution has exam ned four eye w tnesses of the ence and
their evidence has been found by the trial court and the
H gh Court to be reliable, convincing and sufficient to
warrant the conviction of the accused. It has not been
shown to us that the evidence of the persons who were not
exam ned as w tnesses was essential for the unfolding of the
narrative on which the prosecuti on was based. The present
is not a case wherein the witnesses not exam ned could have
given evidence on a point regarding which the w tnesses
actually exam ned were not in a position to depose. W are,
therefore, of the viewthat the failure of the prosecution
to examne the persons nentioned above as witnesses would
not justify interference with the judgnments of the High
Court and the trial court.
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The appeal fails and is dism ssed,
S.B.W Appeal dism ssed.
2- L392SupCl/ 74
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