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ACT:

Indian Arbitration Act, s. 34-Arbitration agreenent-Parties
how far bound to have di spute deci ded by agreed arbitrator-
One of the parties filing suit-Court’s discretion to stay
such suit-Appellate Court’s power to interfere wth tria
court’s discretion under 34.

HEADNOTE:

The appel | ant society carried on business as public carriers
on the Kanpur-Delhi route. By an agreenent in 1954 they
appointed the respondents as their Managi ng Agents for a
period of 3 vyears. But nmuch before the expiry of that
period they termnated the agreenent. Di sputes | arising
bet ween the parties were under the agreenent, to be decided
by arbitration as provided in the Co-operative Societies Act
Il of 1912. According to the relevant provisions of the
sai d Act disputes were to be deci ded by the Registrar of Co-
operative Societies or by an arbitrator or _arbitrators
appointed by him The respondents however filed a suit
against the Society asking for a declaration that the
term nation of the agreenent by the society was illegal ~and
for a nmandatory injunction restraining the society from
term nating the agreement. The Society thereupon filed an
application wunder s. 34 of the Indian Arbitration Act
praying for a stay of the aforesaid suit on the ground . that
the respondents had agreed to arbitration as provided in the
Co-operative Societies Act. The trial Court stayed the suit
but the appellate Court set aside the trial Court’s  order
and dismissed the application under s. 34. The High | Court
upheld the appellate Court’s order whereupon, by specia

| eave, the society appealed to this Court.

HELD: (i) The High Court rightly refused to stay the suit.

It rightly observed that it would be a difficult task for
the arbitrator to investigate as to which of the rules nade
under the Co-operative Societies Act are consistent with and
whi ch of those rules are not consistent with the provisions
of the Indian Arbitration Act. The suit, noreover, was
filed as far back as 1954 and its stay would not be in the
interests of its speedy disposal. [219 G 220 B]

(ii)lt is, of course, the nornmal duty of the court to hold
the parties to the contract and to make them present their
disputes to the forumof their choice, but the strict
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principle of sanctity of contract is subject to the

di scretion of the Court wunder s. 34 of the I ndi an
Arbitration Act. A party may be released fromthe bargain
if he can showthat the selected arbitrator is likely to

show bias or there is sufficient reason to suspect that he
will act unfairly or that he has been guilty of unreasonable
conduct. [222 D

In the present case the respondent had alleged that the
Regi strar Co- operative Soci eties had approved t he
termination of the contract of Managing Agency wth the
plaintiff and the Registrar was the Chairman of t he
Def endant - Soci et y. In the circunstances the H gh Court
Trust be held to have Properly exercised its discretion
under s. 34 of the Indian Arbitration Act in not granting a
stay of the proceedingsin the suit. [222 E].

216

Bristol Corporation v. John Aird & Co. [1913] A C 241,
referred to.

(iii)lf /it -appears to the,  appellate Court that in
exer ci sing its discretion the trial court has act ed
unreasonably —or capriciously or has - ignored relevant facts
then it would certainly be open to the Appellate Court to
interfere with the trial court’s exercise of discretion,
[222 H]

Charlies Gsenton /& Co. v. Johnston, [1942] A C 130,
referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTI ON: - GCivil Appeal No. 426 of 1964.
Appeal by special |eave fromthe judgnent and order dated
February 22, 1962 of the Punjab H gh Court (Circuit ' Bench)
at Delhi in Cvil Revision No. 311-D of 1958.
S.P. Sinha and Inder Sen Sawhney, for the appellant,
K. K. Jain and Bi shanmbar Lal, for the respondent.
The Judgrment of the Court was delivered by
Ramaswam , J. This appeal is brought, by special |eave, from
the judgment of the Punjab H gh Court dated February 22,
1962 in Cvil Revision No. 331-D of 1958 whereby the High
Court upheld and confirmed the judgnment of the  Appellate
Court and set aside the judgnent of the trial court staying
proceedings in the suit.
The Uttar Pradesh Co-operative Federation Limted (herein-
after referred to as the 'Society’) was registered under the
Cooperative Societies Act No. Il of 1912 at Lucknow-and was
carrying on the business of plying public carriers on
Kanpur-Del hi route. The Society had been granted, for _this
purpose, pernits by the Utar Pradesh Government and  Del hi
Adm nistration for seven vehicles. |In March, 1954, the
Society entered into an agreenent with the plaintiffs-Ms
Sunder Brothers-through Bi mal Kumar Jain and Dhan Kumar Jain
by which they were appointed as Managi ng Agents for carrying
on the business as public carriers. The terms of the
Managi ng Agency agreenent were enbodied in a letter dated
March 2, 1954 witten by the Secretary of the Society.
Cl ause 28 of the agreenent reads as foll ows: -
"That in the event of there being any dispute
regarding the terms and conditions of this
agreement and your appointnment hereunder as
Managi ng Agents of the aforesaid business or
any matter arising fromand relating thereto
or the subject matter thereof, such dispute
shall be decided by arbitration as provided
under Co-operative Societies Act Il of 1912
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and you undertake and agree to be bound by the
provisions for arbitration in the said Act".
The agreenent was to last for a period of three years but on
July 5, 1954 the Society terninated the agreement by its
letter dated July 5, 1954, The plaintiffs therefore brought
a suit on August
217
18, 1954 in the Court of the Subordi nate Judge, First d ass,
Del hi praying for a declaration that the termination of the
Managi ng Agency agreenent by the Society was illegal and the
plaintiffs were entitled to continue the business of
Managi ng Agents in accordance with the terns and conditions
of the agreenent. The plaintiffs prayed for a nandatory
i njunction restraining t he def endant - Soci ety from
term nating the agreenent. The Society nade an application
under S. 34 of the Indian-Arbitration Act, 1940 before the
Subor di nate Judge, Del hi, for an order for staying the suit.
It was clainmed by the Society that the suit was not nmain-
tai nabl e, 'because under S. 51 of the Co-operative Societies
Act the dispute was to be adjudi cated upon by the Registrar
of Co-operative Societies. In the alternative it was
al l eged that by agreenent between the parties the dispute
was to be referred toarbitration in accordance with the Co-
operative Societies Act and consequent!|y proceedi ngs should
be stayed. The trial court stayed the proceedings but on
the appeal of the plaintiffs the order of the trial court
was set aside and the application of the Society under S. 34
of the Indian Arbitration Act was dism ssed. The Society
noved the Punjab H gh Court in-revision but the revision
application was dismssed and the order of the |ower
appel | ate court was confirned.
It is necessary at this stage to set out the relevant
provisions of the Indian Arbitrati on Act (Act 10 of ' 1940).
Section 34 of this Act states:
" 34. VWere any party to an arbitration
agreement or any person claimng under him
conmences any | egal proceedi ngs against any
other party to the agreement or any person
claimng wunder himin respect of any ‘matter
agreed to be referred, any party to such | ega
proceedi ngs may, at any time before filing a
witten statenent or taking any other steps in
the proceedi ngs, apply to the judicial
authority before which the proceedings are
pending to stay the proceedings, and i f
satisfied that there is no sufficient” reason
why the mtter should not be referred in
accordance with the arbitration agreenent. and
that the applicant was, at the tine when the
proceedi ngs were commenced, and still renains,
ready and willing to do all things ‘necessary
to the proper conduct of the arbitration, such
authority may nmake an order staying t he
pr oceedi ngs".
Section 46 provides as foll ows:
"46. The provisions of this Act, except sub-
section (1) of section 6 and sections 7, 12,
36 and 37, shall apply to every arbitration
under any other enactnment for the time being
in force, as if the arbitration were pursuant
to an 5301- 16(a)
218
arbitration agreement as if that ot her
enact nment were an arbitration agr eenent,
except in so far as this Act is in. consistent
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with that other enactnment or with any rules,
made t hereunder".
Section 47 reads as fol |l ows:
"47. Subject to the provisions of section 46,
and save in so far as is otherw se provi ded by
any law for the time being in force, the
provisions of this Act shall apply to al
arbitrations and to al | pr oceedi ngs
t her eunder:
Provided that an arbitration award otherw se
obtained may wth the consent of all the
parties interested be taken into consideration
as a conprom se or adjustnent of a suit by any
Court before which the suit is pending".

There was sonme controversy in the |lower courts as to whet her

the arbitration under cl. 28 of the agreement was a
statutory arbitration and whether s. 46 of the Indian
Arbitration Act was applicable to the case. It was argued

by M. Sinha on behalf of the appellant-Society that no
statutory arbitration is created by cl. 28 of the agreenent
but the parties had nerely agreed to-act in accordance wth
the provisions of the Co-operative Societies Act (Act 11 of
1912) and the Rules made thereunder. It was contended that
the parties had nerely incorporated the statutory provisions
by reference in their agreement and s. 47 of the Indian
Arbitration Act will, therefore, be applicable to the case.
This |egal position was not controverted by M. K K Jain
appeari ng on behal f of the respondent. The only question in
debate was whether the |ower court rightly exercised their
jurisdiction wunder s. 34 of theIndian Arbitration Act in
not granting the stay of the proceedings of the suit.

If the arbitration agreenent is not to be treated as a
statutory arbitration under s. 46 of the Arbitration Act but
an arbitration agreement under s. 47 of ‘the Act, then the
procedure to be followed for the arbitration under that

agreement wll be that provided -under the Co-operative
Societies Act and the Rules framed thereunder. Under S. 47
of the Indian Arbitration Act the arbitration wll be

governed only by such rules of the  Co-operative Societies
Act and rules franed thereunder as are not inconsistent with
the provisions of the Indian Arbitration Act. In-this con-
nection it is necessary to refer to Rules 115, 116 and 117
of the Co-operative Societies Rules franmed under s. 43 of
the Co-operative Societies Act. Rule 115 states as foll ows:
"Any dispute touching the -~ business  of a
regi stered society (i) between nenbers or past
menbers of a society or persons claimnng
through a nenber or past nenber, (ii) or
between a nenber or a past nenber or persons
so claimng and the society or its comittee
or
219
any officer of the society, (iii) between the
society or its conmmttee and any officer  of
the society, and (iv) between two or nore
regi stered societies, shall be decided either
by the Registrar or by arbitration and shal
for that purpose be referred in witing to the
Regi strar".
Rul e 116 provi des:
"The Regi strar on receipt of a reference shal
ei ther decide the dispute hinself, or refer it
for decision to an arbitrator or to two joint
arbitrators appointed by him or to three
arbitrators, of whom one shall be nom nated,
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by each of the parties to the dispute and the
third by the Registrar who shall also appoint
one of the arbitrators to act as chairman".
Rul e 117 states:

"In case it is decided to appoint three
arbitrators-

(i) The Registrar shall issue a notice
calling on each of the parties to noninate one
person as its nomnee within 15 days of the
recei pt of the notice.

(ii) if a party consists of nore than one
person, such persons shall jointly nake only
one nomi nation.

(iii) if nore than one person is nom nated by
a party the Registrar shall appoint either one
of the nomi nees or sone other person of his
own choi ce as the nom nee of that party,

(iv) if a party fails to nomnate an
arbitrator within the appointed tine or if its
nom nation is- not valid the Registrar my
hi nsel f nake 't he nom nation

(v) if one of the arbitrators fails to
attend or refuses to work as an arbitrator,
the remaining arbitrators. nmay decide the
di spute. If two of the arbitrators fail to
attend / or refuse to work as ‘arbitrators and
the 'claim is not admtted the remai ni ng
arbi trator shall refer the case to the
Regi strar who may authorise himto give an
award or appoint one or nore ~arbitrators to
proceed, wi th the reference or he may decide
the case hinseff".

It has been observed by the High Court that it would be a
difficult task for the arbitrator to investigate as to
whi ch of the rules nade under the Co-operative Societies Act
are consistent with and which off those rules are not
consistent with the provisions of the Indian Arbitration Act
and therefore it was, a fit case in which discretion of the
court under s. 34 of the Indian Arbitration Act = should be
exercised in not staying the proceedings of the suit. In
our opinion, the reasoning of the H gh Court has much
subst ance.

220

There is al so anot her reason why there should not be a stay
of the proceedings under S. 34 of the |Indian “Arbitration
Act . The suit was filed in-1954 and, though 12 years have
el apsed, nothing has been, done in the suit and it will not
be in the interest of speedy disposal of the 'suit between
the parties-if the proceedings inthe suit are further
stayed and the parties are referred to arbitration

There is al so anot her ground why the proceedings in-the suit
shoul d not be stayed in the present case. If Rules 11.5 and
116 of the Co-operative Societies Rules are applicable  then
the reference of the dispute has to be nade to the Registrar
of the Co-operative Societies who nay either decide the
di spute hinself or refer the dispute to an arbitrator or two
joint arbitrators appointed by himor to three arbitrators,
of whom one shall be noninated by each of the parties to the
dispute and the third by the Registrar who shall also
appoint one of the arbitrators to act as Chairman. It is
al l eged by the respondent that the Registrar of Co-operative
Societies is ex-officio President of the Society and it was
with his approval that the agreenent in dispute was
termnated. It was al so pointed out that the Registrar was
the chief controlling and supervising officer of the Society
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under its bye-laws. It was submitted for the respondent
that the Registrar may not, therefore, act fairly in the
matter and it is inproper that he should be an arbitrator in
the dispute between the parties. |In our opinion, there is
much validity in this argunent. The legal position is that
an order of stay of suit under s. 34 of +the Indian
Arbitration Act will not be granted if it can be shown that
there is good ground for apprehending that the arbitrator
will not act fairly in the matter or that it is for some
reason inproper that he should arbitrate in the dispute
between the parties. It is, of course, the normal duty of
the Court to hold the parties to the contract and to make
them present their disputes to the forumof their choice but
an order to stay the legal proceedings in a Court of |[|aw

will not be granted if-it is shown that there is good ground
for apprehending that the arbitrator will not act fairly in
the matter or that it is for sone reason inmproper that he
shoul d arbitratein the dispute. Reference may be nade, in

this connection, to the decision of the House of Lords in
Bristol  '‘Corporation v. John And & Co.(1). This case was
concerned-w than application for stay of proceedings under
s. 4 of the English Arbitration Act which is simlar to s.
34 of the Indian Arbitration Act. Upon the settlement of
the final account there arose a bona fide dispute of a
substanti al character between the contractor and t he
engineer, who was /the arbitrator under. the contract,
involving a probable conflict of evidence between, them
The House of Lords held, affirm ng the decision of the
(1)[1913] A C 241.
221
Court of appeal, that the fact that the -engineer, without
any fault of his own, nust necessarily be placed in the
position of a Judge and a witness is a sufficient reason why
the nmatter should not be referred in accordance wth the
contract. At pp. 247-248 of the report Lord Atkinson stated
as follows:
"Whether it be wi se(or unw se, prudent or the
contrary, he has stipulated that a person who
is a servant of the person wth whom he
contracts shall be the judge to decide upon
matters upon which necessarily that arbitrator
has hinself formed opinions.—But though the
contractor is bound by that contract, still he
has a right to denand that, notw thstanding
those preforned views of the  engineer,  that
gent | eman shall listen to ar gument and
determne the matter submitted to him as
fairly as he can as an honest man; and if it
be shown in fact that there is any  reasonabl e
prospect that he will be so biased as* to be
likely not to decide fairly upon t hose
matters, then the contractor is allowed to
escape from his bargain and to have the
matters in dispute tried by one of the
ordinary tribunals of the land. But | think
he has nore than that right. [|f, without any
fault of his own, the engineer has put hinself
in such a position that it is not fitting or
decorous or proper that he should act as
arbitrator in any one or nore of those
di sputes, the contractor has the right to
appeal to a Court of law and they are entitled
to say, in answer to an application to the
Court to exercise the discretion which the 4th
section of the Arbitration Act vests in them
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"We are not satisfied that there is not some
reason for not subnmitting these questions to
the arbitrator”. In the present case the
question is, has that taken place"?
Lord Moulton after tracing the growmh of the
law  of arbitration made the fol l owi ng
observations in his speech:
"But, M Lords, it nust be renenbered that
these arbitration clauses nust be taken to
have been inserted with due regard to the
existing law of the land, and the |law of the
land applicable to themis, as | have said,
that it does not prevent the parties comng to
the Court, but only gives to the Court the
power to refuse its assistance in proper
cases. ~Therefore to say that if we refuse to
stay an _action we are not carrying out the
bargai n between the parties does not fairly
describe the position. W are carrying out
the bargain between the parties, because that
bargain to substitute for the Courts of the
land a donestic tribunal was a bargain into
which was written, by reason of the existing
| egi slation, the condition that it should only
be enforced if the Court thought it a proper
case for its being so enforced’.
222
Lord ; Parker, after pointing out that s. 4 of t he
Arbitration Act’ gave a discretionary power to the Court to
be exercised after it was' satisfied that there was no
sufficient reason why the matter should not be referred in
accordance with the subm ssion, expressed the' follow ng
Vi ews:
“"In making up its-nmind on this point the
Court nust of course give due consideration to
the contract between the parties,  but it
shoul d, | think, always be renmenbered that the
parties nmay have agreed to the subnission
preci sely because of the discretionary power
vested in the Court under the Arbitration Act.
They may, very well, for instance, have said
to thenselves, 'If in any particular case it
would be unfair to allowthe arbitration we
are agreeing to proceed we shall have the
protection of the Court".
It is nmanifest that the strict principle of sanctity of
contract is subject to the discretion of the Court under s.
34 of the Indian Arbitration Act, for there must be read in
every such agreenent an inplied termor condition that it
woul d be enforceable only if the Court, having due regard to
the other surrounding circunstances, thinks fit-in its
di scretion to enforce it. It is obvious that a party nmay be
rel eased fromthe bargain if he can show that the selected
arbitrator is likely to show bias or by sufficient reason to
suspect that he will act unfairly or that he has been guilty
of continued unreasonable conduct. As we have already
stated, the respondent has alleged in the present case that
the Registrar, Co-operative Societies has approved the
termnation of the contract of Managing Agency wth the
plaintiff and the Registrar was the chairman of the defen-
dant - Soci ety. We are accordingly of the opinion that the
Hi gh Court properly exercised its discretion under s. 34 of
the Indian Arbitration Act in not granting a stay of the
proceedings in the suit.
It is well-established that where the discretion vested in
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the Court under s. 34 of the Indian Arbitration Act has been
exercised by the |Iower court the appellate court should be
slowto interfere with the exercise of that discretion. In
dealing with the matter raised before it at the appellate
stage the appellate court would normally not be justified in
interfering with the exercise of the discretion under appea
solely on the ground that if it had considered the matter at
the trial stage it may have cone to a contrary concl usion
If the discretion has been exercised by the trial court
reasonably and in a judicial manner the fact that the
appel l ate court would have taken a different view may not
justify interference w.th the trial court’s exercise of
di scretion. As is often'said, it is ordinarily not open to
the appellate court to substitute its own exercise of
di scretion for that of the trial Judge; but if it appears to
the, appellate court that in exercising its discretion the
trial court has acted unreasonably or capriciously or has
i gnored relevant facts then it would certainly be open to
the appel l'at e court
223
to interfere with the trial court’s exercise of discretion
This principle is well-established; but, as has been
observed by Viscount Simon, L. C., in Charles GCsenton & Co.
v. Johnston(1):
"The/ law as to the reversal by a court of
appeal / of an order nade by a Judge below in
the | exercise of his ~discretion is wel | -
established, and any difficulty that arises is
due only to the application of well-settled
principles in anindividual case".
For these reasons we hold that the appell ant has nade out no
case for our interference with the order of the High Court
refusing stay of the proceedings in the suit under S. 34 of
the Indian Arbitration Act. The appeal ~ accordingly ' fails
and is dismssed with costs.
Appeal dism ssed.
224




