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ACT:

Bonbay Tenancy and Agricul tural Lands Act, 1948-S. 33-B
- Certificated landlord s right to obtain possession of
exenpted land from excluded tenant- Requirements to be
sati sfied by |andlord-Scope of proceedi ngs under s. 33-B

HEADNOTE:

Section 32 of the Bonbay Tenancy and Agricultural Lands
Act, 1948 provides that every tenant ~of agricultural |and
shall be deened to have purchased fromhis [andlord as on
April 1, 1957 (Tiller’s Day) the l'and held by him as tenant
free from all encunbrances. However to protect petty or
smal | | andl ords agai nst statutory conpul sory purchase,
provision was nmade in Part |1-A of Chapter |Il read with s.
88-C of the Act enabling them to obtain ‘exenption
certificate under s. 88-C. Wiile s. 33-A designates such
petty land lords as 'certificated | andlords’ and tho tenants
of such exempted lands as ‘excluded tenants’,” s. 33-B
confers a special right on a certificated landlord to
termnate the tenancy of the excluded tenant in respect of
the exenpted |and and obtain possession of such land if he
bona fide requires the same for cultivating.it personally.

The land in question in this appeal had fallen to the
share of the respondent in a famly partition. The bona
fides of the partition was the main issue in the proceedings
hel d under s. 88-C for grant of an exenption certificate in
favour of the respondent. However, the order granting the
certificate withstood all challenge fromthe tenants and
becarme final. In the subsequent proceedings instituted by
the respondent wunder S. 33-B for possession of the |and the
Tehsildar arrived at the finding that the respondent
required the |and bonafide for his personal cultivation and
this finding was confirned by the Sub-Divisional officer in
appeal and the tenants were directed to hand over possession
of the land to the respondent. The tenants filed revision
applications before the Revenue Tribunal which allowed them
on the ground that the Sub-Divisional officer had wongly
declined to admt an inportant piece of evidence having a
direct bearing on the question of bona fides of the
partition. The respondent noved the High Court under Art.
227 and the High Court set aside the Tribunal’'s judgnent
hol ding that the bona fides of the partition which had
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already been agitated inter partes in proceedi ngs under s.
88-C could not be reconsidered in a subsequent proceedi ngs
under s. 33-B and directed the Tribunal to decide the
revision in accordance with law. The Tribunal, taking note
of the fact that the respondent had sold a piece of land 1
112 years before filing the present application for
possession and also that he owned house property in Poona
City, cane to the conclusion that the respondent did not
bona fide require the land in question for persona
cul tivation and

823

dismssed the application for possession of land. The
respondent once again noved the High Court under Art. 227.
The High Court restored the decision of the Sub-Divisiona
officer, holding that the Tribunal was in error in holding
that in order to obtain possession of land froman excl uded
tenant under s. 33-B, it was obligatory upon a certificated
l andl ord to prove the conpelling necessity to cultivate the
land, and that the sale of |and by the respondent prior to
the comrencenent ~ of the present proceedi ngs which was for a
small price did not havean adverse inpact on his bona
fides.

Counsel for appel l ant-tenants subnmitted that even
assum ng that the Hgh Court was right in holding that the
bona fides of the /partition could not be the subject matter
of a collateral attack in the present proceedings as the
sane had been considered and decided -in proceedings held
under s. 88-C, still the question could be gone into to
ascertain the bona fides of the 1landlord when he nmoved an
application under s. 33-B seeking eviction for persona
cul tivation.

Di sm ssing the appeal
N

HELD: It is true that a certificated landlord is not
entitled to recover possession from the excluded tenant
nerely for asking. He can only obtain the direction for
possession if he bona fide requires the exenpted |l and for
cultivating it personally. Wen it is said that the |andlord
bonafi de requires possession of the land, it would be
necessary for himto prove that he is acting honestly and
that the application for possessionis not a -device to
di spossess the tenant and that he requires, in the sense
needs possession of, the land for personal cultivation. In
ot her words, personal cultivation is necessary to obtainthe
yield of the land for hinmself. Some el enent of requirenent
could inhere the requirenent for naintenance by undertaking
the avocation of personal cultivation. It is not that the
l andl ord even if he has sufficient source of maintenance,
can seek possession nerely because he wants to pursue the
avocation of cultivating the land personally but this aspect
hardly ever arises in an application under s. 33-B because
such an application can only be nade by a certificated
 andl ord and none el se and the certificated |landlord is one
whose hol ding does not exceed an econonic hol ding. As long
as the certificate of exenption under s. 88-C subsists, two
i nferences flow therefrom that the landlord is a petty or

smal | land holder and that his annual income from al
sources including rent of |and does not exceed Rs. 1,500. It
is the bonafide requirement of such a snall and petty

[ andl ord for personal cultivation that has to be exam ned
under s. 33-B. It nmay be that while exam ning the bona fides
of the requirenent of the certificated |andlord, the court
may take into account how the |andlord becanme the owner of
the land and, if it is by partition, the bona fides of the
partition may be exam ned. [830 GH, 831 A-D
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Arvind Lal Bhukanda v. Khandu, 63 B.L.R 929 approved
and di sti ngui shed.

In the instant case, the appellant-tenants contested
the proceedings initiated by the landlord for certificate of
exenption under s. 88-C at all levels and on all avail able
contentions, the principal one being the nature and
824
character of the partition. That contention having been
concurrently negatived cannot be re-opened. The Tehsildar
arrived at the finding that the respondent required the |and
bonafide for his personal cultivation and it was confirned
by the first appellate court which was the |last fact-finding
court. The Tribunal interfered with this finding on the
ground that sone inportant piece of evidence had been over-
| ooked. The finding cannot be reopened this state on the
short submission that the  Court declined to examine the
genui neness or validity or bona fides of the partition
particularly when this very question was considered in an
earlier round of proceedings ~and decided in favour of the
| andl ord.  [832 E-F; 833 E-H

JUDGVENT:

CVIL APPELLATE JURI SDICTION: G vil Appeal No. 2896 of
1977.

Appeal by Special |eave fromthe Judgnent and order
dated the 4th Novenber, 1977 of the Bonbay H gh Court in
Special Cvil Appln. No. 107 of 1977.

Y. M Tar kunde, - P. N. - Par ekh and Ms. Mani k
Kar anaj uwal a for the Appellants.

U R Lalit, V. N Ganpule, Ms. V. D. Khanna and Alt af
Ahrmad for the Respondents.

The Judgnent of the Court was delivered by

DESAI, J. Two decades have el apsed since t he
commencenent of the proceedings involving a sinple |issue
whet her the first respondent designated as certificated
landlord is entitled to recover possession of |and bearing
Survey No. 14/A/2 adneasuring. 7 acres and 13 gunthas
situated at Village Manjari Badruk Taluka Haveli~ Distt.
Poona in Mharashtra State fromthe —appellants 1 to 3 who
are heirs of excluded tenant Shri Chul e and appellant No. 4
who is al so an excluded tenant.

A brief resune of the various proceedings leading to
the present appeal may shed sone light on a sinpleissue
i nvol ved in this appeal

One Ranthandra Gopal Raykar, father of the first
respondent |andlord leased land included in [ Survey No.
14/ N2 to two different persons. Land adneasuring 4 acres
out of total area of 7 acres and 13 gunthas; was leased to
Shri Anaji Maruti Chule. Appellants No. 1 to 3'a,re the
heirs and | egal representatives of Sh. Ghule. The
825
remaining 3 acres and 13 gunthas of land was |eased to
Vi shnu Maruti Tilekar Appellant No. 4 in this appeal

After a partitionin the famly of the landlord, the
Land involved in this appeal fell to the share of the first
respondent | andl ord. He nmoved an application under sec. 88-C
of the Bonbay Tenancy and Agricultural Lands Act, 1948
(’ Tenancy Act, for short) praying for a certificate therein
envi saged on the allegation that his hol ding does not exceed
the econom ¢ holding and total annual incone of the |andlord
including the rent of such |Iand does not exceed Rs. 1, 500.
After an enquiry made by the Manm atdar as contenpl ated by
sec. 88-C (iii) and (iv) an exenption certificate was
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granted to the landlord. The order of the Manm atdar was
chal l enged by the tenants upto the Hi gh Court of Judicature
at Bonbay, but the order of the Manl atdar granting exenption
certificate withstood the challenge. And that order has
becorme final. The effect of the granting of an exenption
certificate is that, anobngst others, provisions contained in
secs. 32 to 32R shall not apply to the I and | eased by such
certificated landlord. |In other words, the excluded tenants
of such certificated |landl ord shall not become the owners of
the land on tho Tillers” day i.e. Ist April, 1957.

Sec. 33-B confers a right on the certificated |andlord
to termnate the tenancy of the land in respect of which
exenption certificate is granted, and to nake an application
to the Mam at dar for obt ai ning possession i f such
certificated |landlord bonafide requires such Land for
cultivating it personal l'y.- . Accordingly the respondent
| andl ord made an application on Mirch 29, 1962 to the
Maml at dar ~having jurisdiction in the area praying for an
order for possession of the land in respect of which
certificate was granted. This application was resisted by
both the tenants raising various contentions, one such worth
noticing being that appellants No. 1 to 3 were not served
with the statutory notice as required by Sec. 33-B. In the
meantime it, appears that the |and bearing Survey No. 14/ A/ 2
was put to auction/'to recover arrears of irrigation dues and
the sanme was purchased for a consideration of Re. 1 by the
Government. Taking note of this fact, the Mam atdar rejected
the application of the [landlord observing that he had no
title to the land.  In an appeal by the | andlord, the order
of the Manlatdar was  set asideand the matter was renmanded
to the Mam atdar for disposal according to |aw. A revision
petition by the appellants was di snmi ssed by the Miharashtra
Revenue Tribunal. Mam atdar designated as Tehsil dar
826
on remand held an enquiry, recorded a finding that notice
term nating the tenancy was served on present appellant No.
4, but it was not served on Appellants No. 1 to 3, the heirs
of Anaji Ghule. He accordingly allowed the application of
the landlord for possession against Appellant No. 4 Til ekar
but dism ssed the sane against Appellants No. 1 to 3, the
heirs of Chul e.

For separate appeals came to be filed against the
decision of the Tehsildar, two by tw sons of Anaji,
Appellants No. 2 and 3 herein, one by the |andlord against
the dismissal of his application against the heirs of Shri
Ghul e and one by Shri Til ekar against that part of the order
by which he was directed to hand over possession of the |and
to the landlord. All the four appeals were disposed of by
the Sub Divisional officer with appellate powers by a conmmon
judgrment. He held that there was effective service of notice
on the heirs of Shri Anaji CGhule. Al other contentions of
tenants were rejected with the result that appeal | by the
respondent | andl ord was all owed and appeal by tenant Til ekar
was di smssed. As a result, an order was nmade directing both
the tenants to hand over possession of land conprised in
Survey No, 14/ A2

Four separate revision applications were filed agai nst
the order of the Sub Divisional officer before the
Maharashtra Revenue Tribunal. By a common judgnent, a
| earned nenber of the Tribunal held that the Sub Divisiona
of ficer, while disposing of the appeals wongly declined to
adnmt an inportant piece of evidence which was sought to be
produced before him by the tenants and that piece of
evidence has a direct bearing on the bona fides of the
 andl ord and therefore, the appel l ate court was not
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justified in shutting out the evidence. In accordance with
this finding, the Maharashtra Revenue Tribunal allowed the
two revision applications filed by the tenants and set aside
the order of the Sub Divisional officer as well as of the
Tehsildar and remanded the matter to the Tehsildar for
deci sion afresh. The judgment of the Maharashtra Revenue
Tri bunal was challenged by the landlord in a petition under
Art. 227 of the Constitution being Special Civil Application
No. 1794 of 1975.

A learned Single Judge of the Bonbay Hi gh Court, who
heard the petition was of the opinion that the partition in
the joint famly of the landl ord had taken place before 30th
March, 1960 and the bonafides of the partition having been
agitated inter-partes in the
827
proceedi ngs under sec. 88-C initiated by the landlord for
obtaining the exenption certificate upto the H gh Court and
decided in favour A of the |andlord, the same cannot be re-
opened and re-considered in a subsequent proceedi ng under
Sec. 33-B _under which a certificated |andlord nay sue for
obt ai ni ng-possession fromthe -excluded tenant, the land in
respect of which certificate is granted. Having reached this
conclusion and after examning other contentions, it was
held that the Maharashtra Revenue Tribunal was in error in
hol ding that the Sub Divisional officer hearing the appea
conmitted error in not allowing fresh evidence to be |ed at
the appellate stage because a party has no-right to adduce
addi ti onal evidence in an appeal and there was no discretion
in the appellate authority either to accept or reject the
addi ti onal evidence. The |earned judge also observed that
the Sub Divisional officer has given reason for rejecting
the evidence. Approaching the nmatter from this angle, the
| earned judge held that the Maharashtra Revenue Tribunal had
no justification to remand the matter for a further fresh
enquiry when the parties had already taken opportunity to
make out their respective cases. Accordingly, the H gh Court
set aside the decision of the Maharashtra Revenue Tribuna
remanding the nmatter to the Tehsildar and directed the
Tribunal to decide the revision applications filed by the
tenants in accordance with | aw.

Pursuant to this direction, the matter went back to the
Maharashtra Revenue Tribunal. It was heard by a |earned
menber  of the Revenue Tribunal. The | ear ned menber
fornmulated the point for decision as to whether the
certificated landlord has been able to establish that he
bonafi de requires the land for personal cultivation. Wile
examning this contention, the Tribunal observed that
bonafi de requi r enent for per sonal cultivation as
contenpl ated by Sec. 33-B envisages both the conpelling need
to cultivate personally as well as genuine intention'to do
so. The |earned nmenmber took note of the fact “that the
certificated |l andlord had told the | and under sugarcane crop
adneasuring 20 gunthas on August 11, 1960 to Bhiru Bahu
Ghule and that the sale was effected 1-1/2 years before the
certificated | andl ord approached the Tehsildar for obtaining
possession of the land fromthe excluded tenant. This sale,
according to the |l earned nenber, raised considerabl e doubt
about the bonafides of the landlord because if he had a
conpelling necessity or need to cultivate the |and
personal ly, he atleast would not have sold the |and which
was in his actual possession. The |earned nenber took note
of the fact that |landlord owms a house property in Poona
Cty and that
828
once upon a tinme, the famly was the owner of extensive |and
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hol di ng. For these reasons, the | earned nenber held that he
was not satisfied that the certificated |andlord bonafide
required the land involved in the dispute for persona
cul tivation. He accordi ngly al | owed t he revision
applications of the tenants and dism ssed the application of
the landl ord for obtaining possession of the |and.

The certificated | andl or d noved Speci al G vi
Application No. 107 of 1977 in the Bonbay Hi gh Court under
Art. 227 of the Constitution questioning the correctness of
the decision of the Mharashtra Revene Tribunal. A |earned
single judge of the Hi gh Court, who heard the petition held
that there was an error apparent on the face of the record
when the |earned menber ' of the Tribunal held that in order
to obtain possession of |and by a certificated |andlord from
an excluded tenant under Sec. 33-B it is obligatory upon
such landlord to prove the conpelling necessity to cultivate
the land. It was observed that that el enent nay be rel evant
and valid in an  application under Sec. 31 of the Tenancy
Act, wherein the landlord has'to prove that the land of
whi ch he ' seeks possession is the principal source of incone
for his maintenance. The learned judge was of the view that
the sale of the Iland admeasuring 20 gunthas prior to the
commencemnent of the present proceedings was for a snal
price and cannot have an adverse inpact on the bonafi des of
the landlord. Accordingly the learned judge allowed the
application of the llandlord and set aside the decision of
the Maharashtra Revenue Tribunal and restored the decision
of the Sub Divisional officer directing handing over of
possession of the lland to the landlord. It is this decision
of the Hi gh Court which is questioned in this appeal

Sec. 32 of the Tenancy  Act wushered in an era of
revol utionary change in the life of the tiller of the soil
It provided that every tenant of agricultural |and shall be
deenmed to have purchased fromhis landlord on the Tiller’s
day, the land held by him-as tenant free from al
encunbrances subsisting on the said day subject to the
various conditions therein provided which we /consider
unnecessary to refer here. The far-reaching change
i ntroduced by Sec. 32 was noticed by a Constitution Bench of
this Court in Sri Ram Ram Narain Medhi v. State of Bonbay(1)
wherein it was held that the
829
title of the landlord to the | and passes i mediately to the
tenant on the Tiller's day and there is a conpl et e purchase
or sale thereby as between the landlord and the tenant. But
the Legislature was aware that there was a class of
 andl ords who if, by the operation of |aw, were deprived of
the ownership of |and would be worse of than the tillers for
whose benefit the provision was nade. Wth a view to saving
such petty landlords Part |I1-A was introduced in Chapter |11
of the Tenancy Act in 1961. Sinultaneously, Sec: 88-C was
amended by introducing a non-obstante clause which @ would
have the effect of excluding the land of such petty
| andl ords who would be covered by Part 11-A from the
operation of Sec. 32 providing for conpul sory purchase of
land by the tenant. Sec. 88-C provides that save as provided
by Sec. 33-A 33-B and 33-C nothing in Sec. 32 to 32R (both
i nclusive) shall apply to | ands | eased by any person if such
| and does not exceed an economic holding and the tota
annual income of such person including the rent of such | and
does not exceed Rs. 1,500. In other words, petty or snal
| andl ords wose hol di ng does not exceed an econom ¢ hol di ng
as specified in Sec. 6 and whose total annual inconme does
not exceed Rs. 1,500 where sought to be exenpted fromthe
operation of Sec. 32. Such petty or small |andlords in order
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to save their land from becoming subject matter of
conpul sory sale by the operation of |lawwere required to
obtain a certificate fromthe Mam atdar as envi saged in Sec.
88-C. In order to obtain the exenption certificate the
| andl ord had to make an application to the Mam atdar and the
Mam atdar after holding an enquiry after giving notice to
the tenant had to decide whether (1) the holding of such
| andl ord did not exceed economc holding; and (2) his tota

annual incone including the rent of such land did not exceed
Rs. 1, 500. If both the conditions were cunulatively
satisfied, the M atdar had to give a certificate in the
prescribed form showing that the land of such landlord is
exenpt from the operation of Sec. 32. The effect would be
that a tenant of such landlord would not becone a deened
purchaser on the Tiller's day. Sec. 33-B provides that such
landlord is to be designated as certificated |landlord and
the tenant of such | and exenpted fromthe operation of Sec.
32 was ~to be designated as excluded tenant. Sec. 33-B
conferred 'a special right on the certificated landlord to
term nate the tenancy of the excluded tenant in respect of
the exenpted land and obtain possession if |andl ord bonafide
required the possession of such land for cultivating it
personal | y.

830

Respondent landlord is a certificated landlord. The
tenant s-appel l ants had challenged the proceedings initiated
by the respondent | landlord for obt ai ni ng exenption
certificate under 'Sec. 88-C inter-alia contending that the
partition in the fam ly of the |l andlord was not bonafi de and
that it was so contrieved that  the landlord nray obtain
advant age of sec. 88-C. This contention was negatived by the
Mam at dar hearing the application u/s 88-C and the appea
agai nst the decision by the tenants to the Collector and a
revision petition to the Maharashtra Revenue Tribunal and a
petition under Art. 227 of the Constitution to the Bonbay
Hi gh Court at the instance of tenants successively filed,
all failed. The net outcone is that the partition was held
to be bonafide and genuine. The proceedings between the
I andl ord and the tenant for exenption certificate under Sec.
88-C cane to an end with the decision of the H gh Court and
the grant of the certificate becane final~ and not
guestionable in the present proceedi ngs which could -have
been comenced only by a landlord who has obtained a
certificate of exenption.

The first contention raised on behal f of t he
appel | ants-tenants was that the partitioninthe famly of
the landl ord was neither honest nor bonafide nor genuine but
it was contrived with a view to obtaining. an wunfair
advantage by the respondent-landlord by so allocating the
share that h can get benefit of the provision of Sec. 88-C.

The High Court declined to entertain this contention
presunably on the ground that this very contention has been
negatived by all courts in the earlier round of proceedi ngs
u/s 88-C and it cannot be the subject-matter of a collatera
attack in the present proceedings which can only  be
conmmenced after proceedings under Sec. 88-C are finally
concl uded between the parties. No serious exception can be
taken to this view of the High Court. But it was urged that
even if the Court may not re-examne the wvalidity or
bonafides of the partition, the question can still be gone
into to ascertain the bonafides of the landlord when he
noves an application under Sec. 33-B seeking eviction for
personal cultivation. It is undoubtedly true that a
certificated landlord is not entitled to recover possession
fromthe excluded tenant nerely for asking. He can only
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obtained the direction for possession if he bonafide
requires such |and neaning thereby the |and exenpted from
the operation of Sec. 32 for cultivating it personally. Wen
it is said that the |landl ord bonafide requires possessi on of
the land, it would be necessary for himto prove that

831

he is acting honestly and that the application for
possession is not a device to dispossess the tenant and that
he requires in the sense needs possession of the Iand for
personal cultivation. In other words, personal cultivation
is necessary to obtain the yield of the land for hinself.
Sone el ement of requirenent would inhere the requirenent for
mai nt enance by undertaki ng the avocation of persona

cultivation. It is not for a nonment suggested that the
| andlord even if he has sufficient source, of nuaintenance,
he can seek possessi on nerely because he wants to pursue the
avocation of cultivating the |land personally but this aspect
hardly ever arises in-an application under Sec. 33-B because
such an application can only be nade by a certificated
| andl ord ‘and none el se and the certificated |landlord is one
whose hol ding does not exceed an econom ¢ hol di ng and whose
income from all sources including the rent of the |and does
not exceed Rs. 1, 500 per annum It is such a small or petty
| andl ord whose requirenent for personal cultivation has to
be exam ned wunder Sec. 33-B. It may be that while exam ning
the bonafides of the requirenent of the certificated
landl ord, the Court nmay take into account how the | andl ord
becane the owner of the land and if it is by partition, the
bonafi de of the partition nmay be exam ned. The vi ew taken by
the Bombay High Court in Arvindlal Bhukanda v.  Khandu(1)
that if a partition is nade in an unusual manner it may ave
a bearing on the question of bonafides comends to us with
this specific reservation that the proceedings in that case
arose under Sec. 32 and not wunder Sec. 33-B as in the
present case. Having said this, let it be renenbered that
the appellants tenants contested the proceedings initiated
by the landlord for certificate of exenption under Sec. 88-C
at all levels and on all available contentions the principa

bei ng the nature and character of the partition. That having
been concurrently negatived, we are not disposed to re-open
that question which even the H gh Court declined to exam ne

Till the certificate of exenption under Sec. 88-C subsists,
two inferences now therefrom that the landlord is a petty
or small land holder and his annual inconme fromall sources

including rent of |and does not exceed Rs. 1, 500. It is the
bonafi de requiremnent for personal cultivation -of such
| andl ord that the Court is called upon to exam ne:

After the remand, the Tehsildar on the question of
bonafi de requirenment recorded a finding as under
832

“In ny opi nion the deposition of t he
applicant in regard to his requirenent and incone

is substantially correct and the opponents have

not led sufficient and satisfactory evidence to

di spl ace the conclusions arising fromthe reading

of his deposition as a whole .....................

Havi ng gi ven anxious thoughts to the evidence on

record, | amsatisfied that the applicant requires

the I and bonafide for personal cultivation".

This finding was confirmed by the first appellate court
which is the last fact-finding court. The WMaharashtra
Revenue Tribunal interfered with this finding and renmanded
the case to the Tehsildar on the ground that sone inportant
pi ece of evidence was overlooked. This order of remand has
been set aside by the H gh Court on an earlier occasion. In




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 9 of 10

this background, it would be too late in the day to re open
this finding, at this stage on the short subm ssion that the
Court declined to examine the genuineness or validity or
bonafi des of the partition, and we are not disposed to re-
open this question nore particularly for the reason that
this very question in the earlier round of proceedi ngs upto
the Hgh Court was concurrently held in favour of the
| andl ord and by authorities in the present round of
pr oceedi ngs.

It was next contended that the Hi gh Court was in error
in interfering with the order of remand nade by the
Mahar ashtra Revenue Tribunal. The Tribunal set aside the
concurrent findings on the question of bonafide requirenent
of the landlord by observing that the appellate court
erroneously rejected a piece of evidence which the tenants
sought to produce at~ the appellate stage. The Tribuna
observed that the-delay in producing this evidence having
been satisfactorily explained, the tenants ought to have
been allowed to produce the evidence which has sonme bearing
in the issues arising in the natter. The piece of evidence
sought to be produced at the appellate stage by the tenants
was bearing on the question of bonafide of the partition. It
is the same contention differently clothed. 1In this
connection, the Tri bunal observed t hat despite the
proceedi ngs under Sec. 88-C having finally concluded between
the parties: "It was still open to the tenants to show that
the manner in which the partition was effected and the tine
chosen therefore and particularly the fact that the entire
tenanted | and was allotted to the share of one copar-

833

cener to the exclusion of others has an i nportant bearing on
the question of bonafides." This view was sought. to be
supported by relying upon Arvindl al Bhukhanda v. Khandu. The
H gh Court in a petition under Art. 227 while setting aside
the order of remand observed that the delay in producing
addi ti onal evidence was unexpl ai'ned | ooki ng to the
protracted proceedi ngs comenci ng from 1962 and the bonafide
of the partition was not questioned, except at the
revi si onal stage.

M. Tarkunde, |earned counsel. for respondents took
serious exception to the second observation and pointed out
that it is contrary to record. In this connection, he drew
our attention to Point No. 5 framed by the Tehsil dar while
hol ding the enquiry after the remand which was as under

"5. Wether the partition made by the landlord is

valid. And whether it can be challenged in
these proceedi ngs?"
He recorded a finding that there was a partition in_ the
landlord’'s fanmily in 1959 and the same cannot be chall enged
in the present proceedings, |In the appeal by the tenants,
the Appellate Court disposed of the contention on the
bonafide of the partition by observing that he was in
agreement with the reasoning of the Tehsil dar.. The
Mahar ashtra Revenue Tribunal in the revision petition by the
tenants held that once a certificate is granted to a
| andl ord under Sec. 88-C on the basis that he is the
exclusive owner of the land it is not open to the tenant in
an enquiry wunder Sec. 33-B to challenge the partition under
it. In support of this view, the Tribunal relied upon two
un-reported decisions of the Bonbay Hi gh Court and finally
observed that it is futile to challenge the validity of the
partition. It thus appears that High Court conmtted an
error apparent on record while observing that the validity
of partition was questioned for the first time at the
revi sional stage. But having said this it nust also be
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pointed out that the contention raised by the tenant about
the bonafides of partition in the proceedings under Sec.
33-B has been rightly negatived on the short ground that the
bona fides, genuineness and validity of the partition was
directly and substantially in issue in the proceedi ngs under
Sec. 88-C and concurrently held in favour of the |andlord
upto the H gh Court and the same nust be held to be
concl uded between the parties and on
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this short ground, the decision of the High Court setting
asi de the order of remand can be confirmed.

In the viewthat we take in the circunstances herein
di scussed, the bonafides of the partition cannot be put in
i ssue, the contention raised by M. Tarkunde beconmes a non-
i ssue and it will _also dispose of his supplenentary
contention that the Sub Divisional officer hearing the
appeal was in error indeclining to give an opportunity to
the tenants to produce additional evidence which was
primarily for ~the purpose of showing that the partition was
nei t her genui ne ~nor bonafide. And.in our opinion in the
facts of this case it is no nore relevant.

Incidentally it was urged that the landlord is staying
at Poona and that he is florist and the land involved in
dispute is at Village Manjari and therefore it is not
possible to believe that the landlord would be able to
personally cultivate  the land or that ‘he can undertake the
avocation of cultivation of |and by investing funds when the
area available is'less than an econom ¢ hol ding. These are
pure questions of facts concurrently held in favour of the
| andl ord and we are not disposed to re-examne themat this
stage and at this distance of tine.

One aspect which, frankly has dom nated out thinking is
the relative econonic position of tenants and landlord in
this case. Anaji Chule was a tenant of 4 acres out of 7
acres and 13 gunthas of land conprising in Survey No.
14/ AN 2. Tilekar was a tenant of the remaining 3 acres and 13
gunthas. Anaji CGhule died | eaving behind himtwo sons and a
wi dow, who are appellants No. 1 to 3. Appellant " Krishnaba
the widow holds excluding the leased |and 16 acres 'and 17

gunthas of land; first son Shivaji 8 acres-and 9 gunthas,
and Bala the second son 8 acres and 10 gunthas of |and.
Presumably all the three inherited the I'and from Shri Ghul e

and therefore the total holding would be 32 acresand 36
gunthas of land. And it is interesting to note sone features
of the partition effected by tenants’ heirs anongst
thensel ves. The widowis allotted double the share of each
son. There 1is nothing to show that the nmother and two sons
have separated. And their total holding is 32 acres and 36
gunthas. As against the holding of first set of tenants of
32 acres and 36 gunthas, the |andl ord seeks possession of 4
acres of land. In the case of Tilekar he holds 8 acres and 4
gunthas and the landlords 3 acres and 13 gundhas. Would it
be fair to deny this very reasonable request in
835
appeal under Art. 136 when all authorities including H gh
Court have held in favour of this petty small |andlord. W
decline to interfere.

Accordingly this appeal fails and is dismissed with no
order as to costs.
H L C Appeal s di sm ssed.
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