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ACT:

Prevention of Food Adulteration Act 1954-S.2(1) (f)-
Living worms found in the sanple-Distinction between a worm
and an 'insect’-Public Analyst’'s report silent-Wether the
food sanple was wormiInfested or insect -Infested or
adulterated or wunfit for human consunption-Sanple-1f could
be termed "adul terated."

Wirds and Phrases-"Or is otherwise wunfit. for human
consunption appearing-.ix s. 2(1) (f )-Meaning of.

HEADNOTE

Section 2(1) (f) of the Prevention of Food Adul teration
Act, 1954 Provides that an article of food shall be deened
to be adulterated if the article (consists wholly or in part
of any filthy, putrid, disgusting, rotten, deconposed or
di seased ani nal or vegetabl e substance or is insect-infested
or is otherwise unfit for human consunpti on.

The respondent was prosecuted for an offence under
section 7 read with section 16 of the Act. The prosecution
case was that a sanple of lal mrchi powder was taken from
the grocery shop of the respondent. On an analysis by the
Public Analyst it was found that the sanmple contained nine
living neal wormnms. Thor was no other evidence in support of
the case of the prosecution that the lal mrch powder was
adul terated. The | earned Magistrate f ound t hat the
prosecution had failed to prove that the lal mrchi powder
was adulterated and acquitted the respondent. The High Court
dismssed the Crimnal Revision Petition filed- by the
appel lant State in |imne.

Di sm ssing the appeal by the State,

AN

HELD: (1) The words ’'worni, 'infest’ and 'insect’ are
defined in Wbster’'s New Wirld Dictionary (1962 Edition).
"Worm  neans "any of many long, slender, soft-bodied

Creeping aninmals, some segnented, that live by burrow ng
underground or as parasites, as the earth-worm tapeworm”"
"Infest’ means "to overrun or inhabit in large nunbers,
usually so as to be harnful or
465

bot her sone, swarmin or about. 'Insect’ neans "any of a
large group of small invertebrate animals characterized, in
the adult state, by division of the body into head, thorax,
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and abdonen, three pairs of nmenbranes w ngs: beetles, bees,
flies, wasps, npbsquitoes, etc. are insects." The sane
meaning is given of the above three words in the Shorter
Oxford Dictionary. Therefore, it is not possible to hold
that a worm and an insect are the sane.
[467C E]
M S Nar kekl ange Roller Flour MIlIls and another v. The
Cor porati on of Cal cutta 1973 (Prevention of Food
Adul terati on Cases) 257, referred to.

(2) Even if the nine wornms found by the Public Analyst
in the sanple are considered to be insects, the certificate
of the Public Analyst does not support the case of the
prosecution that the lal mrchi powder was adulterated, for
the Public Analyst has not expressed his opinion that the
lal mrchi powder was either worminfested or insect-
infested or that on account of the presence of the neal
worns the sanple was unfit for human consunption. Therefore,
the prosecution has not established by any satisfactory
evi dence the requirenent of Section 2(1) (f) of the Act.
Consequently no interference is called for wth the
Judgenent -of the Hi gh Court.

[473G H]
Muni ci pal Corporation of Delhi v. Kacheroo Mal [1976] 2
SCR 1, Municipal Corporation of Delhi "v. Tek Chand Bhatia
[1980] 1 SCR 910, hel d i nappli cabl e.
Per Varadaraj an /J.

No opinion is expressed as to which of the two views
expressed in Minicipal Corporation of Delhi v. Kacheroo Ml
[1976] 2 S.C.R 1, and Municipal Corporation of Delhi v. Tek
Chand Bhatia [1980] | S.C. R 910 is correct, Since this Bench

al so is of equal strength. Mreover, it i's not necessary to
do so having regard to the facts of the present case. [473F

]

Per Ranganath M sra 1. (concurring in the conclusion)
The true neani ng of section 2(1) (f) has been brought
out in Minicipal Corporation of Delhi v. Tek Chand Bhati a,
11980] | SCR 910 and the conclusion that it woul'd not be
necessary in such a case to prove further that the article
of food was unfit for human consunption’ is a correct
statement of the law. In the instant case, the prosecution
evi dence is inadequate to warrant interference. [474B-C]

JUDGVENT:

CRIM NAL APPELLATE JURI SDI CTION: Crimwnal Appeal No.
539 of 1984

Fromthe judgment and order dated 17.11.82 of the High
Court of Delhi in Crimnal Appeal No. 268/82.
466

D K Sen, GD. CGupta and R N. Poddar for the Appellant.

D.B. Vohra for the Respondent.

The foll owi ng Judgnments were delivered

VARADARAJAN, J. This appeal by special leave is by the
Del hi Admi nistration and directed against the judgnment of a
| earned Single Judge of the Delhi Hgh Court disnissing
Crimnal Revision No. 268 of 1982 in linmne. That crinmina
revision was filed against the acquittal of the respondent
by the | earned Metropolitan Magistrate, Delhi in Case No. 11
of 1982, in which the respondent was tried for an offence
under s. 7 read wth s. 16 of the Prevention of Food
Adul teration Act, 1954 (hereinafter referred to as ’'the
Act’).

The Food Inspector, P.W 4 took a sanple of lal mirch
powder from the grocery shop of the respondent. On anal ysis
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by the Public Analyst it was found in Ex. PW1/C that the
sanple contained nine living neal worns. There was no ot her
evidence in support of the case of the prosecution that the
lal mrchi powder was adulterated. It was contended before
the learned Magistrate that the evidence by way of the
Public Analyst’s report does not satisfy the requirement of
the definition of "adulterated article’ of food contained in
s. 2 (1) (f) of the Act. The |I|earned Magistrate accepted
this contention and found that the prosecution has failed to
prove that the lal mnirchi powder was adulterated and he
accordingly acquitted the respondent.

The Cal cutta High Court in Ms Narkeklange Roller Flour
MIlls and another v. The Corporation of Calcutta(l) has
observed

".... Cause (f) of  Section 2 defines the word

"adulterated’ and an-article of food is said to be

adulterated if it “is insect infested. By physica

exam nation the Public Analyst found bl acki sh worns and
the sanple there is at best worminfested. |Is the word
worm synonynous wth 'insect’ ? Did the legislature
intend to~ condemm wheat products due to presence of
seasonal wornms ? The word 'insect’ is defined in the

Oxford Dictionary as  "small invertebrate segnented

ani mal havi ng head, thorax, abdonen, and three pairs of

thoracic legs, wusually with one or tw pairs of

t horacic
(1) 1973 (Prevention of Food Adulteration Cases) 257.

467

wings. "The word "worm in the sane dictionary is
defined as "Kinds of i'nvertebrate i nbl ess or
apparently |inbless creeping animal, such as are
segnented in rings or are parasite-in the intestines or
tissues." There is, therefore, a good deal of

di fference between worns and insects and a sanple of

food becones adul terated only when it is insect

infested. In the present. sanple, however, worns were
found to be present and that in our view, does not
satisfy t he requi renents of t he definition

"adul terated" under Section 2 of the Act."

According to the Webster’'s New Wirld Dictionary (1962
edition), "wormi rmeans "any of many |1ong, slender, soft-
bodied creeping animals, sone segnmented, that Ilive by
burrowi ng underground or as parasites, as the earth-worm
tapeworm'. According to Whbster’'s New Wrld Dictionary
"infest’ means "to overrun or inhabit in. large nunbers,
usually so as to be harnful or bother-some swarm in or
about." According to that dictionary an ’'insect’ neans any
"of a | ar ge group of smal | i nvertebrate ani mal s
characterized, in the adult state, by division of the body
into head, thorax, and abdonen, three pairs of nenbranous
Wi ngs: beetles, bees, flies, wasps, nobsquitoes, ‘etc. are
i nsects."

According to the Shorter Oxford English Dictionary,
"worm means “"a slender, creeping, naked, |inbless anim
usual ly brown or reddish with a soft body divided into a
series of segnents; an earthworm" According to that
dictionary an ’'insect’ means "a small invertebrate ani nal
usual ly having a body divided into segnents, and severa
pairs of |legs, and often wi nged."

Therefore it is not possible to hold that a worm and an
insect are the samne.

Even if worns and insects are the sane the appellant is
not out of difficulty in this case. As already stated the
Public Analyst has found in the sanple only nine |living neal
worns and he has neither stated that it is insect-infested
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nor that it is unfit for human consunption on account of the
presence of the meal worns nor that it is otherw se unfit
for human consunpti on.

Accordi ng to Webster’s [llustrated Cont enmpor ary
Dictionary (Encycl opedic Edition), ’'infest’ nmeans "to
overrun or spread in |large nunmbers so as to be unpl easant or
unsafe".

468

In Muni ci pal Corporation of Delhi v. Kacheroo Mal, (1)
the Public Analyst had reported:

" Date of Anal ysis: 10-1-1969, I nsect -i nfested

pi eces of Kajus: 21.9% and | am of the opinion that the

sanme is adulterated due to insect infested pieces of

Kajus to the extent of 21.9%

Sarkaria, J. speaking for hinself and Gupta, J. has observed
in that case

" In view -of the construction that the expression

"insect-infested, includes infestation even by dead
i nsects, the further point ' to be considered is, whether
nmere _insect i nfestation, wthout nore, would be

sufficient to hold the article to be ’'adulterated

within the nmeaning of sub-clause (f) of clause (1) of
s. 2 of the Act .. The point sought to be nmade out is
that in this case, the prosecution, the defence and the
High Court all felt that the report of the Public
Anal yst was vague, inadequate and deficient, and in the
absence of clear proof of the ~sanple being unfit for
human consunption, it could not constitute a valid
basis for holding the article to be adulterated within
the meaning of sec. 2(1)(f).-

As against the above, M. F.S. Nariman, the
| earned; Counsel for the appellant Corporation subnmits
that in the case of food articles for which no mnimm
standard or purity is prescribed, the nmonent it is
proved that a proportion —of percentage of the article
not being a proportion or percentage as would be
covered by the rule, de mnims non curat lex-is
putrid, filthy, di sgusting, deconposed or insect-
infested, it would be deemed to be unfit -~ for  hunman
consunpti on and therefore adulterated within the
contenmplation of s. 2(1)(f). In any case, proceeds the
argunent, it is inmplicit in the report of the Public
Anal yst that the article in question was found unfit
for human consunption. This inplication according to
the |earned Counsel flows " from the Analyst’'s
conclusion that the article was "adul terated". Counse
has criticised the view taken by the Bench in Dhanraj’s
case that if for an article of food, no

(1) [1976] 2 S.C. R 1.

469
standard of quality or purity has been prescribed or no
limts have been prescribed for the wvalidity or its
constituents, then sub-clause (1) of clause (f) of sec.
2 wll not apply and that the Public Analyst is not
conpetent to say as to what extent of insect-
infestation would make the article "adulterated’ -

The rel evant part of Section 2 reads as under

"(1D) "adul terated"-an article of food shall be
deened to be adul terated-
(a) to (e) e e

(f) If the article consists wholly or in part of any
filthy, putrid, disgusting, rotten, deconposed or
di seased animal or vegetable substance or is
insect-infested or is otherwise unfit for hunman
consunption”.
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The phrase "or is otherwise unfit for human
consunption" can be read conjunctively as well as
disjunctively. If it is read conjunctively, that is, in
association with what precedes it, sub-clause (f) with
slight consequent rearrangement and parenthesis would
read like this: "If the article, is unfit for hunman
consunption on account of (a) its consisting wholly or
in part of any filthy, putrid, disgusting rotten,
deconposed or diseased animl or vegetable sub stance
or being insect-infested, (b) or on account of any
other cause '. In this view of the sub-clause, proof of
unfitness of the article for human consunption is a
nmust for bringing the case within its purview F

If the phrase is to be read disjunctively the nere
proof of whole or any part of the article being
"filthy, putrid,” disgusting, rotten ... - or insect-
i nfested" woul'd be conclusive to bring the case within
the m schief of this sub- clause, and it woul d not be
necessary in such a case to prove further that the
arti'cle was unfit for human consunpti on.

We would prefer the first construction as it
conports best with reason, common sense, realities, the
tenor of this provision and the main purpose and schene
of the Act. The adjectives "filthy", "putrid ',
"di sgusting", '"deconposed",

"rotten".. "insect-infested" refer to the quality of
the article and furnish the indicia for presuning the
article to be wunfit for human consunption. But the
presunption may not be conclusive  in a cases,
irrespective of the character of the article, and the
nature and extent of the vice afflictingit..... "

In Dhanraj’s case (I.L.R 1970 Del hi 681) ‘the Hi gh
Court construed this sub-clause (f) thus:
"The word ’otherw se’ in_sub-clause (f) of cl. (I) of
sec. 2 does suggest that all the adjectives used
earlier refer to the quality of the article being unfit
for human consunption. To fall under that sub-clause an
article of food nust be unfit. for human -consunption
because it consists wholly or . in_part-of any filthy,
putrid, disgusting, rotten, deconposed or diseased
ani mal or vegetable substance or because it is insect-
i nfested or on account of any other cause"
On the basis of that decision it is stated as fol l'ows

in the Prevention of Food Adulteration Act, published by the
Eastern Book Conpany, seventh edition, with reference to s.
2 (1) (f) of that Act thus:

The phrase "or otherw se unfit for human
consunption" should be read conjunctively and not
di sjunctively, that is, in association wth what

precedes it. This sub-clause would read |ike this:

If the article is wunfit for human consunpti on on
account of -

(a) its consisting wholly or in part of any filthy,
putrid, disgusting, rotten, deconposed or diseased
ani mal or vegetabl e substance or being insect-
i nfested,

(b) or on account of any other cause.

In this view of the sub-clause proof of the
unfitness of the article for human consunption is a
nmust for bringing the case within its purview
Muni ci pal Corporation, Delhi v. Kacheroo Ml (I)

(1) [1976] 2 S.C.R |

471

Al the adjectives used in this sub-clause are
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presunptive and not an absolute test of the quality
of the article being unfit for hunan consunption. To be
nore precise, in the case of an article in respect of

which the Rules do not prescribe any m ni num standard
of purity or any m ni mum proportion of insect
infestation that would exclude in fromthe definition
of "adulterated article" it will be a m xed question of
law and fact whether the insect infestation is of such
a nature, degree and extent as renders the article
unfit for human consunption. The opinion of the public
anal yst who examines and analyses the sample would
constitute legal evidence. As an expert in the science
he is conpetent to opine and testify about this fact.
Muni ci pal Corporation, . Delhi v. Kacheroo Mal[(1976) 2
SCR 1]".

An equally strong’ Bench of this Court | has taken a

different view inregard to s. 2(1)(f) of the Act in
Muni ci pal Corporation-of Del hi v. Tek Chand Bhatia(l), where
A.P. Sen, J. speaking for hinself and Mirtaza Fazal Ali, J.
has observed:

In Dhanraj’s case (supra) the H gh Court construed
sub-cl. (f) thus:

"The word ’otherwise in sub-clause (f) of cl. (1) of
sec. 2 does suggest that all the adjectives used
earlier refer /to the quality of the article being unfit
for human consunption. To fall under that sub-clause an
article of food nust be unfit ~for human consunption
because it consists wholly or in part of any filthy,
putrid, disgusting, rotten, ~deconposed or diseased
ani mal or vegetable substance or because it is insect-
i nfested or on account of any other cause,”

W are of the opinion that the Hgh Court was
clearly wong inits inter-pretation-of s. 2(1)(f). On
the plain |anguage of the definition section it is
quite apparent that the words 'or is otherw se unfit
for human consunption’ are disjunctive of the rest of
the words preceding them It relates to a distinct and
separate cclass altogether, It seems to us

(1) [1980] | S.C.R, 910

472

that the last clause ’'or is otherwi se unfit for human
consunption’ is residuary provision which wuld apply
to a case not covered by or falling squarely wi thin the
clauses preceding it. If the phrase is to be read
disjunctively the nere proof of the ~article of food
being 'filthy, putrid, rotten, deconposed .. O insect-
infested” would be per se sufficient to bring the case
within the purview of the word "adulterated’ as defined
in sub-cl. (f) and it would not be necessary in-such a
case to prove further that the article of food was
unfit for human consunption

It is, however, pointed out that the construction
placed by the Hgh Court in Dhanraj’s case upon Ss.
2(1)(f) of the Act has been received wth approval by
this Court in Minicipal Corporation of Delhi  v.
Kacheroo Mal [(1976) 2 S.C.R 1] where it is observed
that 'the construction placed by the H gh Court in
Dhanraj’s case is the correct exposition of the I|aw
embodied in s. 2(1)(f)’. It is added for the sake of
elucidation that the adjectives which precede the
phrase 'or is otherwise wunfit for hunman consunption
i ndi cate presunptive but not absolute criteria as to
the quality of the article of food. If we may say so
with respect, we have reservations about t he
correctness of this decision, but it is not necessary
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to refer the case to a |larger Bench

In Kacheroo Mal’'s case it is observed:

"The phrase "or is otherwi se unfit for human

consunption" can be read conjunctively as well as

disjunctively. If it is read conjunctively, that is, in
association with what precedes it, sub-clause (f) with
sli ght consequent rearrangenent and parenthesis would
read like this; "If the article is unfit for hunman
consunption on account of (a) its consisting wholly or
in part of any filthy, putrid, disgusting, rotten,
deconposed or diseased ani mal or vegetabl e substance or
being i nsect-infested, (b) or on account of any other
cause’ In this view of the sub-clause, proof of

"unfitness of the article for hunan consunption’ is a

nmust for bringing the case within its purview

If the phrase is to be read disjunctively, the
nore proof of the ~whole or any part of the article
being "filthy, putrid, disgusting, rotten..... or
i nsect infested" would be concl u-

473

sive-to bring the case within the m schief of this sub-

clause, and it would not be necessary in such a case to

prove further that the article was unfit for hunman
consunpti on.

We would/ prefer the first construction as it
conports best with reason, commopn sense, realities, the
tenor of this provision and the nain purpose and schene
of the Act. 'The adj ectives "filthy", “putrid",
"di sgusting", "decomposed”, "rotten".. "insect -
infested" refer to the quality of the article and
furnish the indicia for  presuming the article to be
unfit for hunman consunption. But the  presunption nay
not be conclusive in all cases, irrespective of the
character of the article, and the nature and extent of
the vice afflicting it. This is particularly so, where
an article is found to be "insect-infested."

Wth utnost respect, we are not able to share this
view and would hold that the observations made in the
Judgnent should be confined to the particular facts of
that case

The decision in Kacheroo Ml's case (supra) was
| argely based on the circunstances that the standard of
quality and purity was not prescribed in respect of
cashew nuts. Now that r. 48-B of the Preventi on of Food
Adul teration Rules; 1955 has been franmed, the decision
in Kacher oo Mal ’ s case (Supra) is render ed
i napplicable."

We al so constitute a Bench of equal strength.
Therefore, | refrain from expressing any opinion as to which
of the two aforesaid views is correct. Nor is it necessary
for me to do so having regard to the facts of this case.

Even if the nine worns found by the Public Analyst in
the sanple are considered to be insects, the certificate of
the Public Analyst does not support the case of the
prosecution that the lal mrchi powder was adul terated, for
the Public Analyst ha- not expressed his opinion that the
lal mrchi powder was either worm infested or insect-
infested or that on account of the presence of the neal
worns the sampl e was unfit for human consunpti on
"Therefore, | amof the opinion that the prosecution has not
established by any satisfactory evidence the requirenent of
s. 2(1)(f) of the Act. Consequently, no interference is
called for with the judgment of the
474
Hi gh Court which, as stated above, has dismssed the
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crimnal revision in limne. The appeal is accordingly
di sm ssed

In nmy opinion, the true meaning of Section 2(ia) (f)
has been brought out in Minicipal Corporation of Delhi v.
Tek Chand Bhatia (supra) and the conclusion that "it would
not be necessary in such a case to prove further that the
article of food was wunfit for human consunption’ is a
correct statement of the law. | agree wth ny |earned
brot her that the evidence led by the prosecution is
i nadequate to warrant interference with the judgnent of
acquittal passed by the trying Magistrate and upheld by the

H gh Court.

I, therefore, agree that the appeal has to be
di sm ssed
ML.A Appeal dism ssed,

475




