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PETI TI ONER
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Vs.

RESPONDENT:
BRI J MOHAN LAL

DATE OF JUDGVENT:
24/ 08/ 1964

BENCH

SHAH, J.C.
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SHAH, J.C.
GAJENDRAGADKAR, P.B. (QJ)
AYYANGAR, N. RAJAGOPALA

Cl TATI ON
1965 AIR 628 1965 SCR (1) 116
Cl TATOR | NFO
D 1968 SC 300 - (10)

ACT:

Representati on of the People Act, 1951 (43 of 1951), s. 119-
A-Election Petition-Appeal-Security ~deposit-Deposit with
Regi strar’'s Ofice of the High Court 1nstead of Governnent
Treasury-\Wet her appeal to be disnissed.

HEADNOTE

On a petition by the respondent, challenging the el ection of
the appellant to the State Legislative Assenbly, t he
El ection Tribunal declared the -election void under s.
100(1) (b) of the Representation of the People Act. Agai nst
the order of the Tribunal, the appellant appealed to the
H gh Court. I nstead of enclosing with the nmenorandum of
appeal a Governnent Treasury recei pt showi ng that a deposit
of Rs. 500 had been nade in favour of the El ection
Conmi ssion, the appellant through his Advocate tendered the
amount in the office of the Registrar of the H gh Court The
amount tendered was accepted and was duly credited in the
nane of the appellant as "security deposit". At the hearing
of the appeal it was contended by the respondent, inter
alia, that the appellant had failed to enclose with the
menor andum of appeal a Governnment Treasury Receipt show ng
that a deposit of five hundred rupees had been made by him
in favour of the Election Commission as security of the
costs of the appeal, and his appeal was, on that < -account,
not maintainable. The H gh Court held that the appell ant
had failed to comply with the provisions of s. 119-A of the
Act and on that account the appeal filed by him was

i nconmpetent, and dism ssed the appeal. |n appeal by specia
| eave :

HELD : The failure to conply with the requirenents of s.
119-A does not necessarily result in the dismissal of the
appeal, for the Act inposes no express penalty for non-

conpliance with the requirenments of that section. The Court
had therefore jurisdiction having regard to the circum
stances, either to permt rectification of the m stake, or
to decline to proceed with the appeal which did not conply
with the statutory requirements. In the present case the
H gh Court erred in not taking into consideration the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of 6

conduct of the office of the Registrar in accepting the
deposit of costs and also a defective presentation of the
appeal which contributed to the irregularity of t he
procedure adopted by the appellant. [122B-D.

Jagan Nath v. Jaswant Singh, [1954] S.C R 892, referred to.

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 644 of 1964.
Appeal by special l|eave fromthe judgment and order dated
February 25, 1964, of the Rajasthan High Court in D. B
El ecti on Appeal No: 93 of 1963.
R. K. Garg, for the appellant.
B. D. Sharma, for respondent No. 1.
117
The Judgrment of the Court was delivered by
Shah J. At the last general elections held in February 1962
the appell ant” Kumaranand contested a seat in the Rajasthan
Legi sl ative  Assenbly fromthe Beawar constituency and was
decl ared elected. Brij Mhan Lal who was a candi date at the
el ection then presented a petition challenging the election
of the appellant on the ground that the appellant had in the
course of the election commtted corrupt. practices wthin
the neaning of s. 123(4) of the Representation of the People
Act, 1951, by publishing a poem containing false statenents
of fact relating to the personal character and conduct of
t he applicant Brij Mhan Lal ~and which were hi ghly
prej udi ci al to his  election prospects. The El ecti on
Tri bunal declared the appellant’s el ection void under s. 1
00 ( 1) (b) of the Act.  Against the order of the Tribunal
the appellant appealed to the H gh Court of  Rajasthan at
Jodhpur. At the hearing of the appeal it was contended by
the respondent Brij Mhan Lal, inter alia, that t he
appellant had failed to enclose with the nenorandum of
appeal a Governnent Treasury recei pt showi ng that a  deposit
of five hundred rupees had been nmade by himin favour of the
El ecti on Commi ssion as security for the costs of the appeal
and his appeal was, on that account, not naintainable. The
Hi gh Court held that the appellant had failed to conmply with
the provisions of s. 119A of the Act and on that account the
appeal filed by him was inconpetent. The High Court
declined to accede to the request made by the appellant to
condone the delay, if any, in the filing of the appeal under
the proviso to s. 116A(3) and to rectify the defect arising
from the appellant’s failure to enclose a Governnent
Treasury receipt for Rs. 500 as required by .s. “119A, and
dism ssed the appeal. Wth special |eave, this appeal has
been preferred by the appellant.
The facts bearing on the plea which has found favour, with
the Hi gh Court of Rajasthan and the rel evant provisions of
the Representation of the People Act in force ‘at the
material time may be briefly stated. Section 119A of the
Act which was added by s. 64 of Act 27 of 1956 and was
further amended by Act 58 of 1958 reads as follows :
"Every person who prefers an appeal under
Chapter |IVA shall enclose with the nenorandum
of appeal a Governnment Treasury recei pt
showi ng that a deposit of five hundred rupees
has been nade by himeither in a Governnent
Treasury or in the Reserve Bank of India in
favour of the Election Conm ssion as security
for the costs of the appeal
118
I nstead of enclosing with the menorandum of appeal a Govern-
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nment Treasury recei pt showing that a deposit of Rs. 500 had
been nmade in favour of the Election Conm ssion, t he

appel l ant through his Advocate Vijay Chandra Mehta tendered
on Cctober 21, 1963, the anpunt of Rs. 500 in the office of
the Registrar of the Hi gh Court. The anpbunt tendered was
accepted and was duly credited in the name of the appell ant
as "security deposit’. The tender formfor paynent into
Court of the security for costs, as conpleted by the office
of the Registrar, H gh Court, Rajasthan, was as follows
"Original tender : 771/21-10-63
R R D. No. 239/31-10-63.
In the Hi gh Court of Judicature for Rajasthan at Jodhpur

Jai pur Bench

Instruction to applicant. Fill up accurately colums 1 to 4.
1. Name of party on whose Shri  Kumar anand

behal f 'the noney is tendered
2. Nane of parties and num Kumaranand v. Brij Mohan

ber of the suit Lal D.B. Election appeal/63.
3. Nature of paynent Security Deposits.
4. Amount tendered Rs. 500 (Rs. Five hundred

only).
5. Ofice report May be deposited.
Sd./-Vijay Chandra Mehta Sd/ - Il 1egible
21-10- 63
Si gnature of Cashier
St anp
Dat ed Dat ed

Recei pt acknow edged i n Register No. R R D’ No. 239/ 31-10-
63 only by credited, dated to S.B. Ch. ~ No. 157/54/ 21-10-
63.

Sd/ - Mohammed Haj i

31-10- 63

Si gnature of Receiving Oficer

119

N.B.-To be filed with the record

Sd/ - Prem Raj

31-10

Si gnature of Accountant."”

It is clear fromthe terns of the tender that the amount was
deposited in the H gh Court on behalf of the appellant
Kumar anand as "security deposit" in the proceedi ng "El ection

appeal Kumaranand v. Brij Mhan Lal", and the cashier
endorsed on the tender formthat the amount paid "may be
deposi ted". The recei pt was then entered in the Register

and it was ordered by the Accountant that it nay be filed
with the record. This deposit of Rs. 500 in the H gh  Court
mani festly did not conply with the, requirenents of s./  119A
of the Act. The tender formdid not indicate “that the
deposit was at the disposal of the Election Commission or
that it was to be utilised in the manner authorised by  |aw
Even it did not recite that the El ection Conm ssion had
control over the ampunt or was payabl e on proper application
bei ng nade in that behal f.

Section 121 of the Act, insofar as it is material, by Subs.
(1) provides that if any direction for paynent of costs by
any party to any person is made under Part VI such costs
shall be paid in full out of the security deposit and the
further security deposit, if any, made by such party, on an
application nmmde in witing in that behalf to the Election
Conmi ssion by the person in whose favour the costs have been
awarded. Section 119A is enacted with a viewto secure the
costs of the successful party and for that purpose the
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Legi sl ature has enacted that the deposit should be made in a
CGovernment Treasury in favour of the Election Commission so
that the Election Comm ssion would pay the anmount to the
person entitled to the costs. But failure to conply wth
the requirements of s. 119A does not necessarily result in
the dismssal of the appeal, for the Act inposes no express
penalty for non-conpliance with the requirenments of that
section. Under s. 90(3) the Tribunal is bound to dismss an
el ection petition which does not conply with s. 81 or s. 82
notwi thstanding that it had not been disnmissed by the
El ection Commission under s,. 85. No sinmlar penalty is
prescribed by the Legislature in the matter of failure to
conply with the requirenents of s. 119A. It may also be
observed that by cl. (4) of.s. 90 as originally enacted for
failure to comply withthe provisions of s. 117 of the Act
which required a petitioner to enclose wth an election
petition a Government ~Treasury receipt showing that a
deposit~ of two thousand rupees bad been made by him either
in a Govern-

120

ment Treasury or in the Reserve Bank of India in favour of
the Election Conm ssion as security for the costs of the
petition, it was provided that the Tribunal may disnmss an
election petition ‘This  clause was later nodified and
renunmbered as cl. (3) by Act 27 of 1956, and it was enacted
that the Tribunal shall dismiss an election petition which
does not conply, anongst others, with the provisions of s.
117. By the anmendnent nmade by Act 40 of 1961, reference to
S. 117 was, however, omtted. The Legislature therefore has
del i berately nmade a distinction between failure to conply
with certain requirenments of the statute. In respect of
certain defaults the Election Tribunal is obliged to dismss
the election petition, but for default in conplying with the
provisions of s. 119A no such penalty is inposed. As
observed in Jagan Nath v. Jaswant Singh and O's.(1) by
Mahaj an, C.J. :
"The general rule(is well settled that the
statutory requirenents of election | aw nust be
strictly observed and that an el ection contest
is not an action at lawor a suit in equity
but is a purely statutory proceeding unknown
to the comon | aw and the Court possesses no
conmmon law power. It is also well settled
that it is a sound principle of  natura

justice that the success of a candidate who
has won at an el ection should not be lightly
interfered with and any petition seeking such
interference nust strictly conform to. the
requirenents of the |aw None . of t hese
propositions however have any application if
the special lawitself confers authority on a
tribunal to proceed with a petition in
accordance with certain procedure and when it
does not state the consequence of non-
conpl i ance with certain procedur a

requirenments laid down by it.

In cases where the election |aw does not
prescri be the consequence or does not |ay down
penal ty for non-conpliance with certain
procedural requirements of that |aw, the
jurisdiction of the tribunal entrusted wth
the trial of the case is not affected.”

The question which then has to be considered is whether in
case of failure to conply with the requirenents of s. 119A
the High Court had jurisdictionto rectify the mnistake
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conmmitted in making the deposit for costs. There can be no
doubt that an amount of Rs. 500 was intended to be and was
in fact deposited by the appellant as security for costs of
the respondent, though it was described in the tender by the
somewhat i nappropriate caption "security deposit". It
appears that the Advocate appearing for the appellant in the
Hi gh Court did not properly appreciate the scope (1) [1954]
(1)S. C. R 892, 895.

121

of the anendnment made in the Act by Act 56 of 1956, which
incorporated s. 119A He proceeded as if this was an
ordinary «civil appeal .in which security for costs was
required by law to be deposited in Court. In not
acquainting hinmself with the statutory provisions applicable
to the due |odgenent of the nmenmorandum of appeal, the
Advocat e undoubtedl y acted negligently, and if that was the
only circunstance governing the di sposal of the appeal, we
woul d not ‘be justified in interfering with the order of the
Hi gh Court . There are, however, certain ot her
consi derations which have not been given due effect by the
H gh Court before disnissing the appeal. |In the absence of

any penalty prescribed by the Legislature for failure to
conply with the requirenments of s. 119A the jurisdiction of
the Hi gh Court to entertain the appeal is not affected or
j eopar di sed. The appellant was it is true not entitled on
that account to ignore the statutory -provision requiring
that a Governnent Treasury receipt for the requisite anount
in favour of the Election Commi ssion as security for the
costs of the appeal shall be enclosed. But when there is
default in conplying with the requirenent, it is for the
Court in each case to consider whether it will exercise its
di scretion to proceed with the appeal after rectifying the
mstake committed or it will decline to proceed with the

appeal
In the present case as observed earlier the Advocate failed
to acquaint hinself about the provisions of s. 119A. It s

al so sonewhat unfortunate that the office of the Registrar
of the H gh Court shared the ignorance of the Advocate. The
tender form which was produced before the H gh Court clearly
di scl oses that the anpunt of Rs. 500 was intended to be
deposited as security for costs of the respondent in the
El ection appeal: Kumaranand v. Brij Mhan La]. Instead of
depositing that amount in a Government Treasury or .in the
Reserve Bank, the anpbunt was deposited in the H gh Court.
The anount was accepted and the receipt was filed with the
record, and this was regarded as sufficient conpliance wth
the requirements of s. 119A. The Deputy Registrar of the
Hi gh Court accepted the presentati on and nunbered the appea
without raising any objection to the procedure followed.
This would justify an inference that the office of the
Regi strar of the Hi gh Court was m sinforned, as the Advocate
was, as to the staturory requirenents inposed by the
Representati on of the People Act in the matter of deposit of
security for costs of the appeal. |If the nenorandum  of
appeal had not. been accepted by the Registrar’'s office,
because it was not acconpanied by a Governnent Treasury
receipt as required by the statute, the defect could have
been cured by the appellant. But the menorandum of appea
122

was accepted, and was nunmbered as an appeal, and notice of
the appeal was issued to the respondent. The objection to
the regularity in the procedure was, it appears, brought to
the notice of the Court only at the hearing. That the
Advocate for the appellant was negligent cannot be gai nsaid.
But the conduct of the office of the Registrar of the High
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Court in accepting presentation of the appeal which did not
conply with the requirements of S. 119A has | argel y
contributed to the irregularity of the procedure followed.
It is atrite saying that it is duty of the Court to take
care that the act of the Court does no injury to any suitor.
The Court is by statute not obliged to dismss the appea
for failure to conply with the requirenments of S. 119A : it
has therefore jurisdiction havi ng regard to t he
ci rcunst ances, either to pernmt rectification of t he
nm stake, or to decline to proceed with the appeal which does
not comply with the statutory requirements. |In the present
case we think that the High Court erred in not taking into
consi deration the conduct of the office of the Registrar in
accepting the deposit of costs and also a 'defective
presentation of the —appeal which contributed to t he
irregularity of the procedure adopted by the appellant. In
our view the H gh Court should have directed that the anount
whi ch had been deposited under \the tender form on Cctober
21, 1963, be deposited in the Governnent Treasury in the
nane of the El ection Comm ssion, and a Governnment Treasury
recei pt be obtained in favour of the Election Conm ssion as
security for costs of the appeal preferred before the Hi gh
Court.

Accordingly we set aside the order passed by the Hi gh Court
and direct that the H gh Court do give an opportunity to the
appellant to rectify the error coonmitted in the mtter of
securing the costs of the appeal in the manner already set
out and that the High Court do proceed to hear the appeal on
the nerits after the CGovernment Treasury receipt in favour
of the El ection Comm ssion as security for the costs of the
appeal has been obtained and filed in the record. W do not
think that because of the failure to file the Governnent
Treasury receipt, the jurisdiction of the Hgh Court is
affected or that the appeal may be regarded as otherwi se
barred by the law of limtation

The appeal is allowed. The appellant had acted irregularly
and somewhat negligently and the respondent was justified in
bringing to the notice of the High Court the defect in the
presentation of the appeal. Even at the hearing of the
appeal he tried to justify his action. —In the circunstances
the appellant rmust pay the costs of the respondent of this
appeal . Costs in the High Court will be costs in the
appeal

Appeal all owed.
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