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TARUN CHATTERJEE, J.
1. Leave granted.

2. This appeal “is dirtected agai nst the judgnment and order
dat ed 5th of July, 2006 passed by a Division Bench of the
H gh Court of CQujarat at Ahnedabad affirm ng the order of the
| earned Single Judge hol ding that the appointnment of the

appel  ant as an Assistant Manager i-n_Ahmedabad Muini ci pa

Corporation [ for short \021the Corporation\022] was bad, illegal and
i nvalid and accordingly, liable to be quashed.
3. Before we deal with the question raised before us, we

may narrate the facts involved in the present case leading to
the filing of this appeal

4. The appel | ant was appointed-as an X-Ray Technician in

Beher anpura Referral Hospital, run under the supervi'sion and
control of the Corporation on 1st of February, 1988. In the
Referral Hospital, there was no post of clerks since 1983.

Since 1984, the appellant, apart fromdischarging his duty as

an X-ray Technician was al so, regul arly and conpulsorily,

carrying out the clerical and adm ni strative work connected
therewith. According to the appellant, the adm nistrative
activities carried out by him inter alia, included: [i] taking X-ray
of the patients; [ii] collecting fees for X-ray; [iii] entering the
amount received in the cash book; [iv] preparation of the case
papers; [v] maintaining of the register of the patients whose
X-ray is taken; [vi] maintaining the record of ‘the purchase of
X-ray filns; [vii] purchase of X-ray filns; [viii] to fill in the octroi
forns and WO022forns; and [ix] maintain X-ray date stock register
and audit the same and several such activities which were

purely administrative in nature. On 13th of Novenber, 1997, a
circular, viz., Crcular No. 80 was issued by the Corporation
inviting applications for 19 posts of Assistant Manager from
anmongst the qualified existing enployees of the Corporation

The aforesaid circular clearly specified that an eligible

candi date should be a graduate with second class from any

recogni zed university with ten years of administrative

experience. The circular also provided that preference would

be given to candi dates holding a degree in |aw or any ot her

hi gher degree. The appellant, in pursuance of the aforesaid
circular of the Corporation dated 13th of Novenber, 1997,

applied for appointment to the post of Assistant Manager in

the prescribed form which was forwarded through the Mdica

O ficer of the Corporation under whom he was working. The
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said form filled in by the appellant, was duly scrutinized and
after it was found that the appellant was eligible, the sane
was sent to the Corporation for consideration. Accordingly,
the Corporation, thereafter, directed the appellant to appear
for a witten test. A node of selection was prescribed by the
Cor poration, which conmprised a two-tier system nanely a
witten test of 150 nmarks and a viva-voce test of 50 marks.
The written test was conducted under the supervision of

Indian Institute of Managenent, Ahnedabad. On the basis of
performance and nmarks scored, 58 candi dates, including the
appel I ant and respondents 2 and 3 were sel ected and asked

to appear for an oral interview. The oral interview was
conducted by a Five Menber Interview Committee conprising

(i) Municipal Comm ssioner, Ahnedabad; (ii) Prof. Pestonjee,
Indian Institute of Management, Ahmedabad; (iii) Dr. NR
Dixit, Director, SomdlLalit Institute and visiting faculty of |ndian
Institute of Managenent, Ahnedabad; (iv) Deputy
Muni ci pal  Conm ssi oner [ Fi nance]; and (v) Chief Auditor,
Muni ci pal /Cor poration, Ahnedabad. Fromthe above, it would

be evident that barring two nenbers, the remaining nmenbers

of the Interview Committee were the enpl oyees of the
Corporation. Therefore, it cannot be said that all the nmenbers
of the interview committee were under the enployment of the
corporation. The Corporation prepared a merit list of the
candi dates, with their qualifications and date of appointnent in
the Corporation, on the basis of their performance in the ora
interview before the aforesaid Committee and also in the
witten exanination. | The appellant figured at Sl. No.4 in the
merit list and was shown to possess degrees in B.Sc. and LLB
and his date of appointnent inthe Corporation was shown as
17th of May, 1984. On 22nd of Decenber, 1999, a resolution
was adopted by the Corporation, whereby, it was

conmuni cated to the sel ected candi dates that they had been
appoi nted as Assistant Managers on probation for a period of
one year in the scale of Rs.8000-275-13500 and that after

conpl etion of the probation period, their appointnments woul d
be made acting on the basis of report of their performance.

As the appellant was figuring at Sl. No. 4 of the 'said
resolution, he was posted in the engineering departnent

agai nst the vacancy of one Lokendre Singh Rathod.

Chall enging the legality and validity of the appointments, to
the post of Assistant Manager, nmade by the Corporation by its
resol ution dated 22nd of Decenber, 1999, a wit petition was
filed by the respondents 2 and 3 in the Hi gh Court of Cujarat
at Ahnmedabad wherein, the appellant was arrayed as

respondent No. 3. Since, in this case, we are concerned only
wi th the appoi ntnent of the appellant, which has been set
aside by the Hi gh Court by the inmpugned judgment, we feel it
proper to refer only to the case of the appellant. I'n"the wit
petition, it was, inter alia, alleged, by respondents 2 and 3
herei n, agai nst the appellant that he was working as an X-ray
Technician which is purely a technical post having nothing to
do with admi nistrative work and accordingly, the requirenent
as to ten years experience on the adnmnistrative side for

appoi ntnent to the post of Assistant Manager was not fulfilled.
In view of the aforesaid, the respondents 2 and 3 herein
prayed for setting aside the appointnent of the appellant to
the af oresaid post of Assistant Manager. A learned Single
Judge of the High Court allowed the wit petition, which was
affirmed by the Division Bench, thereby quashing the

appoi ntnent of the appellant to the post of Assistant Manager
in the Corporation.

5. The core question that needs to be decided in this
appeal is whether the appellant fulfilled the requirement of ten
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years experience on the adm nistrative side for appointnent to
the post of Assistant Manager. As noted herein earlier
according to respondents 2 and 3, the appellant was not
qualified for being appointed to the post of Assistant Manager
in as much as he was working in the technical departnent as

a technical hand and accordingly, the condition of ten years
adm ni strative experience could not be said to have been
fulfilled in his case

6. Before we deal with this question, we may state that
respondents 2 and 3, who had chal |l enged the appoi ntments of

the appell ant and ot her sel ected candi dates, were thensel ves
unsuccessful and their names did not figure in the merit list as
they had failed to pass the oral interview Therefore, it is an
admitted position that challenge to the appoi nt nent of
appel l ant, to the post of Assistant Manager, was nade by
candi dat es who were thensel ves unsuccessful in the

exam nation. Keeping-this fact in mnd, let us now proceed to
consi der whet her the H gh Court was justified in setting aside
the appointnent of the appellant as an Assi stant Manager in

the Corporation. As noted herein earlier, although the
appel | ant was worki ng as an X-ray Techni ci an, he clai med

that he had the requisite experience of ten years on the

admi nistrative sideas well. To substantiate his claim he has
poi nted out a nunber of administrative duties perforned by

hi m whil e worki ng as ;an X-ray Techni ci an and whi ch have

al ready been narrated by us herein earlier. It nmay be noted
that for the purpose of applying for the post in question, the
candi dates were required to fill sin forms, which were to be
forwarded by the heads of their departnments under whom t hey
were working. Each formwas required to be scrutinized by the
respective head and only after being satisfied that a candidate
was having nore than ten years administrative experience, he
was to nmake an endorsement in the application form and

approve the same for being forwarded to the corporation.
Therefore, fromthe above, it would be evident that it was only
after scrutiny by the respective heads of the departnents that
the candi dature of enpl oyees was forwarded to the

Corporation for permtting themto appear in the witten test
and if successful, for an oral interview In this case, there is no
di spute that the application formof the appellant was duly
signed by the Medical Oficer who had endorsed and certified
that the appellant was eligible to sit in the wittentest and if
successful, in the oral interview, as he had fulfilled the
requisite requirements. As noted herein earlier, a bare
perusal of the formfilled in by the appellant would clearly
show that he had satisfied the condition of ten years
experience on the adm nistrative side. The certificates. of

adm ni strative experience, in favour of all the candi dates
falling in the technical category, were issued by the Medica
Oficer of Health and counter signed by the Medical Oficer-in-
charge of Municipal Referral Hospital, Behrampura, AMC. In

so far as the appellant was concerned, the nedical officer in-
charge of the Minicipal Referrel Hospital, Behranpura, AM,

AM (Heal th), under whomthe appellant was working as an X-

ray technician issued the certificate on 10th of My, 2000,

whi ch was placed before the High Court in the wit petition

The certificate runs as under:

\023It is hereby certified that Shri H manshu

Gnhanshyanbahi Trivedi is rendering service since |ast

12 years at Health Department as X-ray technician

Si nce 22nd Decenber, 1999 as per the GDEST 8313, he

is holding the post of Assistant manager in the higher

grade as well as fro the same date he has attended

Engi neering (Project) Division.
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By the Health Departnent in the city of
Ahrmedabad five referral hospitals are run, Since 1983
referral hospitals began and since then no post of clerk
i s opened. Therefore, the technicians in each division as
to conpul sorily discharge the duties as technicians as
wel |l as administrative clerk. As a X-ray technician he
has to performthe followi ng adm nistrative duties.
i) He has to performthe duty of taking X-ray of the
patient. From each patient as per the rules of the
Corporation he has to collect the noney and issue
receipt as well as to enter those anmount collected in the

case paper.
i) He has to prepare X-ray register in which he has
to record the nane of the patient whose X-ray is taken
iii) He has also to maintain the book and enter therein

the details of the X-ray plates and X-ray filns purchased
by himand also toenterin the register the X-ray used
by himand al so to prepare the expense book, submt
the same for audit by the Corporation and also to
answer any queries regarding the sane.
V) He hasalso to naintain X-ray date stock register
and that is also audited fromtime to time and the
responsibility of auditing is also upon him
Vi) The X-ray technician is holding independent
charge and therefore, in his departnent heis
responsi ble for reparation as well as for proper
mai nt enance and al so has to maintain other such
regi sters. Thus for the records of the X-ray depart nment
as well as of other departments, he'is responsible.
Vii) That in the X-ray department need also arises for
the sale of old X-ray filns for which he has to contact the
part whomthe corporation has approved and thereafter
as per the rules of the corporation he has to sell the old
X-ray filings, collect nmoney from himand issue receipt
thereof and deposit the anmount so collected with the
Corporation. Al these responsibilities are to be
shoul dered by him

Thus X-ray technician has to discharge the
obligation and has also to performother duties. Over
and above that he has al so been di scharging the
adm ni strative duties and works aforesai d compul sorily.

He has discharged technical as well as
adm nistrative duties diligently, honestly and

satisfactorily. Till date has not allowed any conplaint of
any sort in his departnent. He holds a good nora
character.

Sd/ -

Medi cal O ficer-1n-Charge
Muni ci pal Referred Hospital
Behr anpura, AMC
AM (Health) Health O ficer\024

Fromthe aforesaid certificate, it would be evident that the
appel | ant was having adm ni strative experience, even though
he was working as an X-ray technician. The stand taken by
the Corporation before the High Court was also to the effect
that the appellant had satisfied the requirenent as to ten
years adm nistrative experience and, therefore, he could be
appoi nted as an Assistant Manager. 1In so far as the appellant
was concerned, the Corporation in paragraph 9 of the
affidavit, filed before the H gh Court, stated as under
\023It is alleged that one M. Trivedi H manshi is X-ray
Techni ci an and therefore ought not to have been

sel ected on the ground of |ack of administrative

experience. It is stated that M. Trivedi is holding
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the qualification of B.Sc. and LLB plus course of
Radi ol ogy Branch. It is stated that M. Trivedi is
wor ki ng as X-ray Techni cian since 1984 and he is
responsi bl e not only the technical work, but also for
clerical and administrative work of the said
department. It is stated that there is no clerk in the
Radi ol ogy Department of the Hospital and X-ray
Technician has to do clerical work and has to work

as an Administrative help qua the adninistration for
mai nt ai ni ng the records about working of the

Radi ol ogy Department.\024( Enphasi s suppli ed)

7. Before the Hi gh Court, an affidavit in reply was also filed
by the appellant along with the other sel ected candi dates,
inter alia, stating that the only allegation nade agai nst the
appel l ant was to the effect that he was a man of technica
cadre and | acked admi ni strative experience and that it was put
to rest by the certificate dated 10th of My, 2000 issued by the
Corporation. It may be noted that the certificate

dated 10th of My, 2000 was issued by the Corporation, at a
time, when the wit petition was pending before the High

Court. But, it nust also be renmenbered that the application
form of the appellant was forwarded by the Medical Oficer
under whom he was wor ki ng, endorsing his signature thereon

and thereby approving that the appellant was having nore

than ten years experience on the adm ni strative side as well.
Even if an objection is raised that the certificate dated 10th of
May, 2000 issued by the Corporation cannot be looked into
because it was issued at the tine when the wit petition was

al ready pending and not -at the tinme of selection before the

sel ection committee, even then, the endorsenment and

approval of the Medical Oficer, under whom the appell ant

was wor ki ng, was duly made and therefore cannot be

over|l ooked. In categorical terns, the Corporation had taken
the stand before the H gh Court that in so far as the
technicians are concerned, no clerks were appointed and
therefore, the clerical/admnistrative work was al so required to
be done by the technicians. Apart fromthe aforesaid
certificate, which enlisted the different administrative duties
performed by the appellant, the endorsenent in'the

application formby the Medical Oficer approving the nature of
adm ni strative work performed by the appellant and forwarding
the duly scrutinized formto the corporation, would clearly
show that the appellant was perform ng adm nistrative work

for nmore than ten years in the Corporation. The said form was
then exam ned and scrutinized by the Committee, which
conducted the witten test and thereafter, permtted the
appel l ant to appear in the witten exam nation for the post in
qguestion. The application formwas al so placed before the
Interview Commttee, which had conducted the oral interview

of the appellant. It may be mentioned, as noted herein earlier
that the oral interview was conducted by a Five Menber
Interview Commttee consisting of (i) Minicipal Conm ssioner
Ahrmedabad; (ii) Prof. Pestonjee, Indian Institute of
Managenent, Ahnedabad; (iii) Dr. NNR Dixit, Director, Som
Lalit Institute and visiting faculty of Indian Institute of
Managenent, Ahendabd; (iv) Deputy Municipa
Conmi ssi oner [Finance]; and (v) Chief Auditor, Minicipa

Cor por ati on, Ahnedabad who are all respected persons of the
soci ety. The five menber interview comrttee, which

consi sted of em nent persons of the society, would not have

al l owed the appellant, who is a technical hand, to appear
before themwi th out first satisfying thenmselves that the
appel | ant had possessed ten years admi nistrative experience.

If the admi nistrative experience shown in the application form
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could not be treated as a sufficient conpliance with the
requirenent as to ten years experience on the administrative
side, the interview conmttee, being an expert committee,

coul d have rejected the candi dature of the appellant on the
ground that he did not possess the requisite adm nistrative
experi ence for appointnment to the post of Assistant Manager

in the corporation. That apart, on the question of

adm ni strative experience of the appellant, who was working

as an X-ray technician, no objection was raised either by
the Exani nation Committee which conducted the witten

exam nation or by the Interview Board whi ch conducted the

oral interview. Even the candidates nanely, the wit
petitioners-respondents 2 and 3 herein did not raise any

obj ection, by making a prayer, either before the exam nation
commttee or before the interview board, that the appell ant

| acked the requisite administrative experience for selection to
the post in question. After scrutinizing and considering the
application forns of all the candi dates, they were directed to
appear in 'the witten test and thereafter, those who were

found to have passed the witten examnation were directed to
appear before the Interview Board for an oral interview From
the record, it also appears that in the past, many persons, who
wer e hol di ng techni cal” posts were pronoted to admi nistrative
posts and subsequently have been further pronoted. That

apart, the corporation, at the tine of inviting applications for
appoi ntnent to the post in question, had never stated that the
persons of technical cadre should not apply. On the contrary,
the circul ar dated 13th of Novenber 1997 cl early stated that
candi dates of all the departnents were qualified to apply, on
fulfilling the requirements laid down in the circular. The wit
petitioners-respondents 2 and 3 herein cannot be pernitted to
rai se the objection that the appellant coul d not have been
consi dered for appointnent, he being a technical hand without
any admini strative experience, after the appellant was

sel ected along with the other selected candidates. It was open
to the respondents 2 and 3 to raise such an objection at the
initial stage, either in the witten exam nation or at the tine of
the oral interview. Such objection was raised, for the first tine,
by the respondents 2 and 3, after the appellant successfully
conpl eted four nonths in his capacity as an Assistant

Manager (his prompted post in the corporation). That apart, it
appears fromthe judgment of the H gh Court that the Hi gh

Court has quashed the appoi ntnent of the appellant only,

al t hough, the corporation had appoi nted seven ot her

candi dat es, hol di ng such technical posts. Therefore, we are
unable to agree with the High Court that the administrative
experience enlisted by the appellant in his application form
duly endorsed by the Medical Oficer, could not be considered
as an administrative experience of over ten years and
therefore, the appointnment of the appellant shoul d be
cancelled. In any view of the matter, it is not for the courts to
find out whether a candidate, fromthe technical side, was
havi ng admi ni strative experience of ten years when he applied
for the post of Assistant Manager as we find that the manua

of the Corporation clearly states that it was the sole discretion
of the Municipal Commi ssioner to consider as to which post

was technical or adnministrative. In our view, the H gh Court
had failed to appreciate that the corporation, being the

enpl oyer, is the best judge to deci de whet her the appell ant

had di scharged the responsibilities on the adm nistrative side
and once the corporation cane to a finding that the appell ant
had di scharged not only the duties of an X-ray technician but
also perforned clerical/admnistrative work, particularly in view
of the admtted fact that since 1984, no post of clerks was
created in the Beherampura Referral Hospital, the H gh Court
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was not justified in concluding that the appellant did not
possess the administrative experience of nore than ten years.

8. As noted herein earlier, respondents 2 and 3 who had
filed the wit petition before the Hi gh Court, challenging the
appoi nt nent of the appellant were thensel ves unsuccessful in

the exam nation, even though they clained that they had

passed the witten examination but failed in the interview
Since the nanes of respondents 2 and 3, who were the wit
petitioners before the H gh Court, did not figure in the nerit
list, in our view, it was not open to themto chall enge the said
selection list and the appointnment of the appellant before the
H gh Court.

9. It is not in dispute that the respondents 2 and 3 as well
as the appellant were all found eligible, in the light of the
mar ks obtained in the witten test, to be called for the ora
interview, Up tothis stage, there was no doubt. The
Respondent's 2-and 3 and the appel |l ant appeared before the
Conmittee constituted by the corporation for conducting the
oral interview The respondents 2 and 3 could not clear the
oral interview and were not sel ected whereas the appel |l ant

was found successful and accordingly, selected. Therefore,
there cannot be any dispute that only because the

respondents 2 and 3 could not get selected and naned in the
final merit list, as a result of their conbined performance, both
inthe witten test as well as in theoral interview they
chal | enged the appointment of the appellant and other

sel ected candi dates by moving the wit petition. Such being
the position, we are of the viewthat the H gh Court was not
justified in exercising its power under Article 226 of the
Constitution by granting relief to the wit petitioners, who are
now respondents 2 and 3 in this appeal. As we are of the

opi nion that the appellant did possess the admnistrative
experience of ten years required for selection to the post of
Assi stant Manager in view of the varied nature of work
perfornmed by himwhile working as an X-ray Technician, we

do not find any reason to take a view, different fromthe one
taken by the Corporation and the Selection Conmittee.
Therefore, we are of the viewthat it was not open to the
respondents 2 and 3 to chall enge the appoi ntnent of the
appel I ant and ot her sel ected candi dates, as they were

t hensel ves unsuccessful in the test. |In this connection
reliance can be placed on a decision of this Court in the case
of Madan Lal and Others Vs. State of J & K.and Qthers

[(1995) 3 SCC 486].

10. Accordingly, we are of the view that the H gh Court was
neither justified in interfering with the appoi ntnent of the
appel l ant by holding that he did not possess the requisite

adnmi ni strative experience of ten years while working as an X-
ray Technician nor was it open to the High Court to entertain
the wit petition challenging the appoi ntment of the appell ant
and ot her selected candidates at the instance of the
unsuccessful candi dates.

11. Before parting with this judgnent, we may deal with a
short submission of the | earned counsel appearing on behal f

of the respondents 2 and 3. It is an admitted position that

al t hough, the respondents 2 and 3 had passed the witten

exam nati on conducted under the supervision of the Indian
Institute of Managenent, Ahnmedabad, they were unsuccessfu

in the oral interview Therefore, according to the |earned
counsel for the respondents 2 and 3, they did have the | ocus
standi to nmove the wit application for challenging the
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appoi nt nent of the appellant because they were successful in
the witten exanmination. In this connection, a decision of this
Court in the case of Al ocious Fernandez Vs. Union of |ndia,
reported in [JT 1992 SC 169] was strongly relied on. In that
decision, this Court had |aid down that an appointment in
disregard to the rules is a matter not between the appointing
authority and the appointee hinself, but, all those who had
simlar qualification and could not apply as they did not
possess the qualifications nmentioned in the advertisenent, are
al so affected. Neither do we accept this subnission of the

| ear ned counsel for the respondents 2 and 3, nor can we rely
on the decision of this Court in the case of Al ocious

Fernandez [supra], for the sinple reason that in this case,

adm ttedly, respondents 2 and 3 were not selected on the

conbi ned performance of ‘the candidates in the witten test

and the oral interview. Although, the selection process itself
was chal | enged before the High Court, it is to be noted that
the | earned Single Judge, while allowing the wit application
had turned down the argunent of the respondents 2
and 3 hol'ding that the entire sel ection process could not be
said to be illegal or tainted with nala fides. So far as the

Di vi sion Bench is concerned, we do not find any argunent
advanced by the respondents 2 and 3 chall enging the

sel ection process before-it. That being the position, we are
unable to hold that even though, the respondents 2
and 3 were unsuccessful in the test and could not figure in the
nerit list, they would be entitled to challenge the appoi nt ment
of the appellant. Another decision of this Court in the case of
Atul Khuller and hers Vs. State of J & K and others reported
in [(1986) Suppl SCC 225] was also relied on'by the |earned
counsel for the respondents 2 and 3 in support of the
contention that it was open for an unsuccessful candidate to
chal | enge an appoi ntment by way of a wit petition. Learned
counsel for the respondents 2 and 3 relied on paragraph 20 of
the said decision in which it has been observed by this Court
that the Selection Conmttee conducting the viva test should
maintain the entire record, including the original worksheets
on whi ch marks were recorded by each nmenber separately,

for a mnimumperiod of one year after the exanination and
failure to do so can strengthen an allegation-of mala fide

agai nst the selection committee. Since the Corporation could
not produce the record before the H gh Court, the |earned
counsel for the respondents 2 and 3 subnmitted that a case of
mala fide on the part of the Corporation for not producing the
records before the H gh Court ought to have been found and
therefore, the appointnment of the appellant ought to be
cancel l ed as done by the H gh Court. In our view, this

subm ssion of the |earned counsel for the respondents 2 and 3
cannot be accepted. It is true that the records relating to the
mar ks obtai ned by the candidates in the witten test as well as
the oral interview could not be produced before the H gh Court
because they were |l ost and thus not available. In our view, in
the absence of any material on record, we are unable to

accept the contention of the |earned counsel appearing for the
respondents 2 and 3 that the records were not produced by

the Corporation due to mala fide intention. In this connection
the finding of the | earned single judge on the question whether
an adverse inference could be drawn against the corporation

for non- production of the records before the H gh Court and
whet her for such non-production, a case of mala fide could be
found, may be seen. The |earned single judge, while allow ng
the wit petition, on consideration of the entire materials on
record, canme to a finding that in the absence of any specific
avernent of nala fides against the Menbers of the Conmittee
holding the interview test, it was neither possible to strike
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down the result of the interview nor would it be proper to
concl ude that the Corporation had conducted the interviewin
an illegal or unlawful nmanner. W al so endorse the sanme view
and hold that only because the records could not be produced
in view of the fact that they were |l ost and not avail able, the
appoi nt nent of the appellant could not be cancelled,
particularly when no nala fide had been attributed by the wit
petitioner \026 respondents 2 and 3 in the wit petition

10. For the aforesaid reasons, this appeal nust succeed

and accordingly, the judgnents of the Division bench of the

Hi gh Court as well as of the single judge are set aside and the
wit petition filed by the respondents 2 and 3 stands

di sm ssed. No order as to costs.




