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SHRI G AN CHAND AND OTHERS
DATE OF JUDGVENT: 02/ 09/ 1997
BENCH

S. B. MVAJMUDAR, B. N. KI RPAL

ACT:

HEADNOTE

JUDGVENT:
JUDGMENT
S. B. MAJMUDAR, J.
Leave granted.
At the SLP stage itself by order dated 25th March 1997,
this Court had directed as under
"Del ay condoned. lssue Notice
for final disposal of the SLP in
the light of decision of this court
in New I ndia Assurance Co. Ltd. Vs.
Mandar Madhav Tanmbe & Ors. (1996)
2 SCC 328. Noti ce on application
for stay wherein there shall (be ad-
interimstay of the order of the

H gh Court as agai nst t he

petitioner, Insurance Co. only,

till further orders".

Pursuant to the notice for final disposal issued in the
SLP. respondent Nos. 1 and 9 who are duly served, have not

thought it fit to appear and contest these proceedings. The
contest now, therefore, survives between the appellant -
I nsurance conpany on the one hand and the clainmants who are
represented by |earned counsel M. H Puri. Having heard
| earned counsel for contesting parties, we are disposing of
this appeal finally by this judgnment.

A few facts leading to this appeal may be stated at the
outset, A car which was insured by respondent- No.9 -
original owner, wth the appellant - |nsurance Conpany
against third party risk, nmet wth an accident on 1st
January, 1988, at about 10.30. a.m |In the said accident,
the deceased, who was going on a scooter, got fatally
i njured. The contesting respondents are the clainmants,
bei ng dependants of deceased. They filed a claim for
conpensation before the Motor Accident Cainms Tribunal 11,
Una, in the State of H machal Pradesh. The contention of
the respondents-claimants was that the vehicle was driven by
the driver, respondent No.1 herein, in a rash and negli gent
manner and because of such driving the fatal accident
occurred to their bread winner. The defence of the owner of
the vehicle, viz., respondent No.9 was that he had al ready
sold and handed over this vehicle to respondent No.1 and
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therefore, he had nothing to do with this claim Respondent
No.1l. on the other hand, submitted before the Tribunal by
filing his witten statement and also by entering into
wi t ness box, that he had nothing to do with the vehicle. He
neither purchased it nor had he driven the sane. However,
he stated that he had no licence to drive the vehicle at the
relevant time when the accident occurred. So far as
respondent No. 9, who is the insured, was concerned, he did
not think it fit to enter the witness box. The defence of

the appellant - Insurance Conpany was that whatever may be
the liability of respondent Nos. 1 and 9 regarding the claim
for conpensation, so far as the appellant - |Insurance

Conpany is concerned, it = stood exonerated by the excl usion
clause in the Insurance Policy which did not pernt the
insured to hand over the vehicle for purpose of driving to
an unlicensed driver.~ The Tribunal after recording avidence
cane to the conclusion that the accident was caused due to
rash and negligent driving f the car by respondent No.1l. who
was on the wheel at the relevant tine. It did not believe
the case of respondent No.9 that he had sold and handed over
the vehicle to respondent No.1 and- had nothing to do with
the vehicle. This finding was reached especially in view of
the act that respondent No.9 did not think it fit to cone to
the witness box to support his case. Consequently the claim
for conpensation was conputed and was nmade payable by
respondent Nos. 1 and 9. However, so far as the Insurance
Conpany was concerned, the Tribunal took the view that the
appel lant - Insurance Conpany got- exonerated from its
liability on account of the fact that respondent No.9. the
insured, had permtted the vehicle to be driven by an
unlicensed driver, viz., respondent No.1l and therefore, he
had conmmtted breach of the relevant termof the Policy and
that entitled the Insurance Conpany to get the benefit of
the exclusion clause available as a defence to the Conpany
under Section 96 (2) (b) of _the Mtor Vehicles Act, 1939.
In the result, the Tribunal while awarding Rs. 58, 400/- as
conpensation, in favour of the (respondents - claimants,
agai nst respondent No.1 and the present respondent No.9. who
was respondent No.2 before the Tribunal, exonerated the
appel l ant - Insurance Conpany fromits liability to neet the
cl ai m anbunt awarded in favour of the claimants.

That resulted into an appeal before the H gh Court by
respondent No.1 the driver of the vehicle. |In that appea
it was contended by him anongst others, that the Insurance
Conpany should have been nmade liable to neet the claimand
was wongly exonerated by the Tribunal. That contention of
respondent No.1 was accepted by the Hi gh Court in appeal
though on other contention on nerits the appeal was held to
be liable to be dism ssed. It was only partly allowed to
the extent that the appellant - Insurance Conpany was held
liable jointly and severally to pay along with the insured
and the driver the anmount of conpensation to the clainmants.
For coming to the said conclusion against the appellant -
I nsurance Company, the Hi gh Court placed strong reliance on
a decision of a Bench of two | earned judges of this Court in
Skandi a | nsurance Conpany Ltd. Vs. Kokil aben Chandravadan &
Ors. (1987 (2) SCC 654.

The aforesaid decision of the High Court is on the
anvil of scrutiny before us in the present appeal

In support of the appeal, |earned counsel for the
appel l ant - Insurance Conpany subnmitted that the Hi gh Court
had conmtted a patent error of law in passing the inpugned
order against the Insurance Conpany. For his submi ssion he
pl aced reliance on two decisions of this Court in New India
Assurance Co. Ltd. Vs. Mandar Madhav Tanbe & Ors. 1996 (2)
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SCC 328 as well as on an earlier decision of this Court in
Kashiram Yadav & Anr. Vs. Oiental Fire & Insurance Co. &
Os. 1989 (4) sCC 128, while M. Puri, Ilearned counse

appearing for the contesting respondents - claimants pitched
his faith strongly on the earlier decision of this Court in
1987 (2) SCC supra as well as a latter decision of a Bench
of three |earned Judges of this Court in Sohanlal Passi Vs.
P Sosh Reddy & Ors 1996 (5) SCC 21

In order to resolve this controversy between the

parties, it nmust be observed at the outset that the
af oresaid decisions clearly indicate two distinct |ines of
cases. The first line of cases consists of fact situations

wherein the insured are alleged to have committed breach of
the condition of Insurance Policy, which required them not
to pernmit the vehicle to be driven by an unlicensed driver.
Such a breach is held to be a valid defence for the
| nsurance Conpany -to get exonerated from meeting the clains
of third parties who suffer on account of vehicular
accidents which nmay injure thempersonally or which my
injure them personally or which nmay deprive themof their
bread wi nner —on account _of such accidents caused by the
i nsured vehi cl es. The ~other line of cases deals with the
i nsured owners of offending notor vehicles that cause such
accidents wherein the insured owners of the vehicles do not
thensel ves commt breach of any such condition and hand over
the vehicles for driving to licensed -drivers who on their
own and without perm ssion, express or inplied, of the
i nsured, hand over vehicles or act in sucha way that the
vehicles get available to wunlicensed drivers for being
driven by the latter  and which get involved in vehicular

accidents by the driving of such unlicensed drives.. In such
cases the insurance conpany cannot get benefit " of the
exclusionary clause and will remain liable to neet the
claims of third parties for accidental injuries | whether

fatal or otherw se. The decisions of this Court in Skandia
I nsurance Co. (supra) and in Sohan Lal Passi | (supra)
represent this second |line of cases while the deci'sions of
this Court in New India Assurance Co. (supra) and in
Kashi ram Yadav (supra) represent the first line of cases

In the case of Skandia Insurance Co. Ltd. Vs. Kokil aben
Chandravandan & Ors. (1987 (2) SCC 654 (supra), a Bench of
two | earned Judges of this Court speaking through Thakkar
J. held that when the insured had handed over vehicle to be
driven by licensed driver and even if the licensed driver on
his own and because of his negligence ~had allowed an
unlicensed Cl eaner to drive the vehicle it could not be said
that there was any breach commtted by the insured, so as to
attract the exclusion clause in favour of the Insurance
conpany as contenplated under Section 96 (2) (b) of the
Mot or Vehicles Act, 1939. |In paragraph 14 of the Report it
was observed that:

"The word ’'breach’ in the expression "breach of a
specified condition of the policy’ in Section 96(2) (b) is
of great significance. "Breach’ neans infringenent  or
violation of a promse or obligation'. This induces an
inference that the violation or infringenent on the part of
the promi sor nust be willful infringenent or violation, sub-
clause (ii) of clause (b) of Section 96(2) enjoins the
insurer to establish that the breach was on the part of the
insured and that it was the insured who was gquilty of
violating the promise or infringement of the contract. It
is only when the insured hinself places the vehicle in
charge of a person who does not hold a driving licence, that
it can be said that he is 'guilty’ of the breach of the
prom se that the vehicle wll be driven by a I|icensed
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driver. The insurer cannot escape fromthe obligation to
identify the insured when sone mshap occurs by sone
m schance. When the insured has done everything within his

power inasmuch as he has engaged a |licensed driver and has
pl aced the vehicle in charge of the licensed driver, with
the express or inmplied mandate to drive hinself, it cannot
be said that the insured is guilty of any breach. In a way
the question is as to whether the promise nade by the
insured is an absolute prom se or whether he is excul pated
on the basis of some |egal doctrine".

We fail to appreciate h the aforesaid decision can be
of any avail to |earned counsel for the respondents -
claimants on the peculiar facts of the present case. it has

been clearly held by the Tribunal as well as by the High
Court that respondent No.1l who was pernmtted to drive the
vehicle by respondent No.9, the insured, was adnmittedly not
having any driving |I|icence. It was not the case of
respondent, No.9, theinsured, 'that he did not know that
respondent No.1 whomthe vehicle was being handed over was
not having a valid Ilicence.” In fact, once he did not step
inthe wtness box to prove his case, an adverse inference
had necessarily to be -drawn-against himto the effect that
the vehicle had beenhanded over by himfor being driven by
an unlicensed driver, respondent No.1 That finding reached
by the Tribunal as well as by the Hi gh Court nust result in
exonerating the Insurance Conpany of its obligation as the
statutory defence  becane available to-it. The H gh Court,
even though agreeing with the finding of fact reached by the
Tri bunal, has in our view, by misconstruing the ratio of the
decision of this court  in Skandia |I|nsurance Co. Ltd. Vs.
Koki | aben Chandravadan & ors. (1987 (2) ~ SCC 654. (supra),
erroneously held that the said defence was not available to
the I nsurance Conpany on the facts of the present case.

Even that apart, a, Bench of" three |earned Judges of
this Court in 1996 (5) SCC 21 (supra) while uphol ding the
ratio of the decision of this Court in Skandia |Insurance Co.
Ltd, Vs. Kokilaben Chandravadan & Ors. (1987 (2) SCC 654
(supra) has al so taken the sane view.

Even apart fromthese Judgnents, which do not inprove
the case of the respondents, strong reliance was placed on
two other judgments of this Court by the | earned counsel for
the appel | ant. As noted earlier they represent the first
line of cases. In Kashiram Yadav & Anr. Vs. Oiental Fire &
CGeneral Insurance Co. & Os. (1989 (4) SCC 128) a bench of
two | earned Judges of this Court, speaki'ng through
Jagannat ha Shetty, J. distinguished the decision in Skandia
I nsurance Co. Ltd. Vs. Kokilaben Chandravadan & Ors. (1987
(2) SCC 654 (supra) and took the view that when the insured
had handed over the vehicle to an unlicensed driver, the
| nsurance Conpany woul d get exonerated and the ratio of the
decision in Skandia |Insurance Co. Ltd. Vs. “Kokilaben
Chandravadan & Os. (1987 (2) SCC 654 (supra), would be of
no assistance to the claimants in such a case. The
situation in the present case is alnost parallel to the
situation which was examined by this Court in Kashi Ra,
yadav Vs. Oriental Fire & General Insurance Co. & Ors. (1989
(4) SCC 128 (supra). There is also a letter decision of
this Court in New India Assurance Co. Ltd. Vs. Mandar Madhav
Tambe & Ors. 1996 (2) SCC 328, wherein a Bench of two | eaned
Judges of this Court to which one of us. B.N. Kirpal J. was
a party, examned a simlar fact situation and cane to the
conclusion that "the exclusion clause in the Insurance
Policy makes it clear that the |Insurance Conpany, in the
event of an accident, would be liable only if the vehicle
was being driven by a person holding a valid driving |Iicence
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or a permanent driving licence "other than a |learner’s
licence". The use of the words "pernmanent driving |icence"
in the insurance policy was to enphasi se that a tenporary or
a learner’s licence-holder would not be covered by the
i nsurance policy."

Under the circunstances when the insured had handed
over the vehicle for being driven by an unlicenced driver,
the |Insurance Conpany woul d get exonerated from its
liability to neet the clains of third party who mi ght have
suffered on account of vehicular accident caused by such
unl i censed driver. In view of the aforesaid two sets of
decisions of this Court, which deal wth different fact
situations, it cannot be said that the decisions rendered by
this Court in Skandia | nsurance Co. Ltd. Kokil aben
Chandravadan & O's. (1987 (2) SCC 54 (supra) and the
deci sion of the Bench of 3 1earned judges in 1996 (5) SCC 21
(supra) in any way conflict with the decisions rendered by
this Court in the cases of New India Assurance Conpany Ltd
Vs. Mandar Madhav Tanbe & ors. 1996 (2) SCC 328 (supra) and
Kashiram'Yadav & Anr. Vs. Oriental Fire & General I|nsurance
Co. & Anr. 1989 (4) SCC 128.

In the result, therefore, this appeal is allowed. The
decision of the H gh Court under appeal to the extent it
refused to exonerate the |Insurance Conpany will stand set
aside and it is held that the appellant - Insurance Conpany
is not liable to nmeet' the claimof the respondent clainants.
The claim petition will stand rejected against appellant -
I nsurance Conpany. The respondent - -clai mants wi |l however
be entitled to recover the awarded anpunt of conpensation
fromrespondent Nos. 1 and 9.

As there was already a stay in favour of the appellant
pendi ng these proceedings and consequently clainmants have
not been paid any amount by the —appellant, no further
guestion arises in so far as the claim of the |Insurance
Conpany in the present appeal is concerned.




