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1. Leave granted.

2. Chal l enge in this appeal is to the order passed by the
H gh Court of Gujarat dismssing the wit petitions filed by the
appel | ant.

3. Chal | enge before the H gh Court was to the order dated

10. 1. 2006 passed by the Chstons Exci se & Service Tax

Appel 'ate Tribunal (in short CESTAT ) directing deposit of
rupees two crores as a condition precedent for entertaining the
appeal. It is to be noted that the total anpunt of 'penalty

i nposed was Rs. 10, 00, 00, 000/-. The dispute relates to
classification of the product inported by the appellant and
consequential benefits clained by it under various
Notifications issued by the Director General of Foreign Trade.
The custons authorities did not accept the stand of the
appel | ant about its classification. The |evy of penalty was
chal | enged by way of appeal before the CESTAT. It was
acconpani ed by an application seeking wai ver of the penalty

i mposed by the Commi ssioner of Custons (in short the

" Commi ssi oner’).

4, After hearing the parties, the CESTAT inter alia noted as
fol |l ows:

"The | earned Advocate for the applicants
contends in one hand that a letter of M.
Indian O Corporation Ltd. witten by its
Assi stant Manager, was on the record of the
Conmi ssi oner in these proceedi ngs and was
not considered in spite of the directions in
remand to consider all nmaterials. It was al so
submitted that the directions of the DGFT
dated 17.12. 1997 have not been conpli ed,
with even though certificates show ng the use
of the return streamwere on record in paralle
proceedi ngs before the departnment. It was al so
submitted by the | earned advocate that if these
certificates were considered, then they should
be granted the benefit of DGFT wai ver of
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condition of the resale of the return stream
vide their letter dated 17.12.1997 and they
were not so liable to any penalty. The Learned
advocate took us through the Bal ance Sheet of
the applicant company whi ch di scl oses that

as on 31.3.2005, they have a |l oss of Rs.12.20
crores and in the earlier year the said | oss was
Rs.17.74 crores. He submts that they are a

Bl FR conpany and pl eads for full waiver of the
pre-deposit requirement under Section 129E of
the Customs Act to hear this appeal

The Learned SDR on the ot her hand
takes us through the letter dated 17.12.1997
of DGFT and submits that this |etter exenpts
and is applicable only to inmport of naphtha
and return stream of such naphtha. He

submits that the letter relied upon by the
advocate of Indian G| Corporation, which he is
maki ng a gri evance about, it stating that

hept ene i's not known and under st ood as

napht ha. The certificates of consunption of
the return streamare also certifying the
utilization and the return stream of nonene
and heptene and not 't o napht ha.

Consi dering the submission in this
matter, prima facie we are of the view that
the wai ver granted of the condition by the
DGFT is not applicable to the subject inports
in this case. The other issues raised will have
to be gone into in detail at the regular
hearing. At this prim facie stage considering
the nmerits and the financial position as also
the fact that this is the second round, we
woul d consider this case to be appropriate to
direct the applicants to terns of pre-deposit
requirenent to be effected under Section
129E of the Customs Act, 1962. W woul d,
therefore, direct the applicants to deposit
Rs. 2, 00, 00, 000/ - (rupees two crores only)
and report compliance thereof within 12
(twelve) weeks i.e. on 17.4.2006. On such
conpl i ance, being reported, the matter woul d
be listed for regular hearing. Failure to
deposit and neet the requirenent of Section
129E calls for dism ssal of the appeal wi thout
any further notice."

5. The penalty, it is to be noted, has been i nmposed under
Section 112 (a) of the Custons Act, 1962 (in short the "Act’). A
specific finding was recorded by the Conmm ssioner “that in
respect of the goods the assessee was required to obtain a
licence for clearance. However, the value of the goods which
coul d have been confiscated was in the nei ghbourhood of

Rs. 66.57 crores. As it was not possible to direct confiscation
since they were released to the appellant for use in the factory
prem ses, the Comm ssioner inposed penalty of

Rs. 10, 00, 00, 000/ -.

6. The matter was earlier before the Tribunal and at that
stage matter had been remtted for fresh adjudication. By
order dated 11.4.1998 the Conmi ssioner passed a fresh order
and the levy of penalty of Rs.10,00,00, 000/- was re-affirnmed.

7. Learned counsel for the appellant submitted that the
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bona fide of the appellant is wit |large. The conpany has
becorme a sick conmpany and, therefore, insistence on pre
deposit even of a part which is in this case a huge sum of
rupees two crores woul d deprive the appellant of the statutory
right of appeal. It is pointed out that fromthe financia
statenments it is clear that the appellant has suffered huge

| osses. For the assessnent years 31st March, 2004, 31st

March, 2005 and 31st March, 2006 respectively the figures of

| osses are Rs.17.74 crores, Rs.12.20 crores and Rs.8.28
crores. It is stated that the financial position has becone

di smal and insistence on pre-deposit is by overlooking the
financial sickness of the conmpany. The inports in question
were made during the period 1992 to 1997. There was | ot of
confusi on and because of that dispute has arisen. Reference is
made to certain conmunications of the DGFT and Indian Ol
Corporation (in short '10C).

8. Lear ned counsel for the respondents on the other hand
has submitted that there is no prina facie case and even if it
i s conceded for the sake of arguments that there is financia
har dshi p, -that cannot be a ground to di spense with pre

deposit and in any event the bal ance of convenience is not in
favour of the appellant.

9. We shall deal with first the issue relating to the question
of stay/dispensation of pre deposit in respect of sick industry.

In Metal Box India Ltd. v. Conmi ssioner of Central Excise,

Munbai (2003 (155) ELT 13 (S.C. ), this Court had clearly

observed as foll ows:

"M . Rana Mukherjee, the |earned
counsel for the appellants submits that in view
of Section 22 of the Sick Industrial Conpanies
(Speci al Provisions) Act, 1985 (for short 'the
Sick Industries Act’'), the appellant need not
deposit the ampunt, as ordered by the
Tribunal, as protection is available to the
appel | ant under the said provision. W are
afraid, we cannot accept the contention of the
| ear ned counsel for reasons nore than one.
First, this aspect was not the subject matter
of the order under challenge and, secondly,
Section 22 of the Sick Industries Act provides
relief in regard to the proceedings which relate
to (a) winding up of the industrial conpany; (b)
execution distress or the |ike against any of
the properties of the industrial company; (c)
the appoi ntnent of a receiver in respect
thereof, and (d) proceeding in regard to suit for
recovery of money or for the enforcenent of
any security against the industrial conpany or
of any guarantee in respect of any |oans or
advance granted to the industrial conpany.
Payment of pre-deposit covered under Section
35F of the Central Excise Tax Act, 1944 does
not fall under any of the above-nentioned
categories in Section 22 of the Sick Industries
Act . "

10. Principles relating to grant of stay pending di sposal of the
matters before the concerned forunms have been considered in

several cases. It is to be noted that in such matters though
discretion is available, the sane has to be exercised judicially.
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11. The applicable principles have been set out succinctly in
Silliguri Municipality and Ors. v. Analendu Das and Os. (AR
1984 SC 653), Ms Samarias Trading Co. Pvt. Ltd. v. S

Sanmuel and Ors. (AR 1985 SC 61) and Assistant Coll ector of
Central Excise v. Dunlop India Ltd. (AR 1985 SC 330).

12. It is true that on nerely establishing a prim facie case,
interimorder of protection should not be passed. But if on a
cursory glance it appears that the demand rai sed has no leg to
stand, it would be undesirable to require the assessee to pay
full or substantive part of the demand. Petitions for stay
shoul d not be disposed of in a routine matter unmi ndful of the
consequences flowing fromthe order requiring the assessee to
deposit full or part of the demand. There can be no rule of

uni versal application in such matters and the order has to be
passed keeping in view the factual scenario involved. Merely
because this Court has indicated the principles that does not
give a license to the forumauthority to pass an order which
cannot be sustained on the touchstone of fairness, legality and
public interest. Wiere denial of interimrelief may lead to
public m'schief, grave irreparable private injury or shake a
citizens' faith in the inpartiality of public adm nistration
interimrelief can be given.

13. Section 129-E of the Act reads as foll ows:

"129E. DEPOSI T, PENDI'NG APPEAL, OF

DUTY AND | NTEREST DEMANDED OR

PENALTY LEVIED. - \Were in any appea

under this Chapter, the decision or order
appeal ed against relates to any duty and

i nterest demanded in respect of goods which
are not under the control of the custons
authorities or any penalty |evied under this
Act, the person desirous of appeal ing agai nst
such decision or order shall, pending the
appeal , deposit with the proper officer the duty
and interest denanded or the penalty |evied.
Provi ded that where in any particular

case, the Conmi ssioner (Appeals) or the
Appel l ate Tribunal is of opinion that the
deposit of duty and interest demanded or
penalty | evied woul d cause undue hardship to
such person, the Conm ssioner (Appeals) or
as the case nmay be, the Appellate Tribuna
may di spense with such deposit subject to
such conditions as he or it may deemfit to
i npose so as to safeguard the interests of

revenue."

14. Two significant expressions used in the provisions are
"undue hardship to such person" and "safeguard the interests

of revenue". Therefore, while dealing with the application twn

requi rements of considerations i.e. consideration of undue
hardshi p aspect and inposition of conditions to safeguard the
i nterest of Revenue have to be kept in view

15. As noted above there are two inportant expressions in
Section 129-E. One is undue hardship. This is a matter
within the special know edge of the applicant for waiver and
has to be established by him A nere assertion about undue
hardshi p woul d not be sufficient. It was noted by this Court
in S. Vasudeva v. State of Karnataka and Ors. (AR 1994 SC
923) that under Indian conditions expression "Undue

hardshi p" is normally related to econom ¢ hardship. "Undue"
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whi ch nmeans sonet hing which is not nerited by the conduct

of the claimant, or is very nuch disproportionate to it. Undue
hardship is caused when the hardship is not warranted by the
ci rcumnst ances.

16. For a hardship to be 'undue’ it must be shown that the
particul ar burden to have to observe or performthe
requirenent is out of proportion to the nature of the
requirement itself, and the benefit which the applicant would
derive from conpliance with it.

17. The above position has been highlighted in Ms Benara
Val ves Ltd. and Ors. v. Conm ssioner of Central Excise and
Anr. (2006 (12) SCALE 303). Though the said case related to
di spute under the Custons Excise Act, 1944 (in short the
"Excise Act’) the paraneters are the sane.

18. We do not find any infirmty in the order directing deposit
of Rupees two crores as affirnmed by the High Court. The

appel l ant' is granted three nonths tinme to deposit the anount

fixed by the CESTAT. If it-is not deposited within the aforesaid
time, the appeal before the CESTAT shall stand dismni ssed.

19. The appeal i's di sposed of accordingly with no order as to
costs.




