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ACT:

Central Excise & Salt Act, 1944--Excise duty-Notification
exenpting cotton vyarn of particular count cleared out in

" hanks’ - Expl anati on added with retrospective effect defining
"hank’ to nean any coil of cotton yarn |ess than 768 netres
| engt h- Whet her " hank’ used in the t echni cal sense-
Retrospective notification, validity of.

HEADNOTE:

The appel | ant was manuf acturing cotton yarn of varying
counts ranging from20 to 32. In June, 1962 the  governnent
i ssued a notification which exenpted from paynment of  excise
duty cotton yarn of 17 counts or nore but less than 35
counts, if cleared out of the factory in "hanks’ . In view of
the notification the appellant objected to the demand of
excise duty in respect of the single yarn produced by it and
cleared out of the factory in coils during the period August
1962 to Novenber 1962. During the pendency of t he
proceedi ngs, in February 1963, by another notification an
expl anation was added to the effect that the term ’hank’
meant ' hank’ "which does not contain nore than 768 netres
of yarn in plain (straight) reel”. The notification was
given retrospective effect. After unsuccessfully contesting
the demand in departnental proceedi ngs the appellant ' noved
the H gh Court to quash the demand. The Hi gh Court accepted
the contention of the departnent that the word ' hank’ —has
been used in the relevant notifications to convey a specia
neaning i.e. a circular loop or coil of <cotton yarn 840
yards (768 netres) in length and held that the appellant was
not entitled to the exenption granted under t hose
notifications because, the, length of the cotton yarn in the
" hanks’ cleared out of the appellant’s factory was
admttedly Mich nore than 850 yards. Allow ng the appeal to
this Court,

HELD : The explanation givenin the notification dated
February 1963 does not accord with the neaning given to the
word *hank’ in comrercial circles. Any coil of cotton yarn




http://JUDIS.NIC.IN SUPREME COURT OF | NDI A Page 2 of 5
| ess t han 768 nmetres in length according to t hat
notification has also to be considered as a 'hank’. But

according to the technical neaning acquired by the word
"hank’ in comercial circles. the length of’ the cotton yarn
in the reel should be neither nore nor less than 768 netres
(840 yards). This notification nmakes it clear that when the
government issued the notification dated June, 1962 it in-
tended to give the word 'hank’ the meaning 'a coil of yarn

and nothing nmore. Further, if the word 'hank’ had been used
in the way it was understood in conmmercial circles there was
no point in giving retrospective effect to the explanation
added by notification dated February 1963. [833 F-H ]

(ii) The rul e-making authority had not been vested with the
power under the Central Excise and Salt Act to make rul es
with retrospective effect. Therefore, the retrospective
effect purported to be given to the explanation was beyond
the powers of the rule making authority. [834 D

JUDGVENT:

CIVIL APPELLATE JURISDICTION : Civil Appeal No, 2346 of
1966,

831

Appeal by special '| eave fromthe judgnent and order dated
Novermber 22, 1965 of the Kerala High Court in Wit Appea

No. 158 of 1965.

M C. Chagla, Sardar Bahadur, Yougindra Khushalani and
Vi shnu B. Saharya, for the appellant.

V. A.  Seyid Muhammad, B. Dutta and S. P. Nayar, for the
respondents.

The Judgrment of the Court was delivered by

Hegde. J. The only question for decision in this appeal by
Special Leave is whether the coils of cotton vyarn @ cleared
out of the appellant’s factory during the period from 17-8-
1962 to 14-11-1962 are exenpt fromexcise duty in view of
Exts. P. 2 and P. 3 which exenpt from paynent of excise
duty cotton vyarn of 17 counts or nore but l|ess  than 35
counts, if cleared out of factory in ' hanks’.

The appellant is a conpany engaged in-the manufacture and
sale of cotton yarn. It has been manufacturing cotton vyarn
of varying counts ranging from 20 to 32. Under -t he
provi sions of the Central Excises and Salt Act, 1944, cotton
yarn is liable to excise duty at the rate prescribed in the
Sch. to the said Act. By s. 13(1) of the Finance Act, 1961
(Act XI'V of 1961) all cotton yarns less than 35 counts were
subject to excise duty at the rate of 10 Np. per Kg. Thi s
provision took effect from 1-3-1961; but the Governnent by
its notification dated 24-4-1962 under rule 8 of the Centra

Excise Rules 1944 granted exenption to the cotton vyarn
falling wunder item 18A of the 1st Sch. to the Act ~from so
much of the duty l|eviable thereon as was in excess of the
duty specified in the corresponding entry in colum (3)
thereof. In view of this notification, the appellant becane
liable to pay duty at the rate of 3.5 per paise per Kg. - on
cotton vyarn produced by it and cleared, out of the factory
in 'hanks’. On 13-6-1962 yet another notification was
i ssued by the Governnent under rule 8(1) (Exh. P-2) wunder
which single cotton yarn between 17 to 35 counts whether
grey or bleached and grey multiple, fold yarn cleared out of
the factory in hanks were totally exenpt fromthe paynent of
duty we.f. July 24, 1962. |In viewof this notification

the appellant did not pay any excise duty on the yarn
produced by it and cleared out of the factory in «coils
during the period from 17-8-1962 to 14-11-1962.
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The appel l ant’s factory was inspected by the Dy.
Superintendent of Central Excise Cannanore sonmetine in
Novermber, 1962. He wote to the appellant on Novenber 14,
1962 as foll ows

"On a verification at your mll premises it

was noticed that the single yarn produced are

double the length of a

832

standard hank of 840 yards. As the exenption

of duty on yam applies only to standard hanks

of 840 wvyards in length, the double hanks

produced by you wll not be eligible for

exenption”.
In reply to that letters, the appellant inforned the Dy.
Superintendent, Central Excise that it may be supplied any
notification defining ’'hanks’. Thereafter as per hi s
conmuni cati on dated January 1, 1963, t he Deput y
Superi ntendent call ed upon the appellant to pay a sumof Rs.
46, 647.85 np. as excise duty in respect of the single yarn
produced " by it and cleared out of the factory in coils. A
further comunication was sent to the appellant by the sane
Dy. Superintendent in respect of the sane demand on January
2, 1963. The appellant objected to the demand but the
appel l ant’ s obj ect’i ons were rejected by the Asstt.
Collector on April 14, 1963. Thereafter the appellant
unsuccessful ly appealed to the Collector of Central Excise.
During the pendency of the proceedings, the  Governnent of
India by its notification dated February 16, 1963 issued in
exercise of its powers under rule 8 (1 ), anmended its
earlier notification of Septenber 15, 1962 by adding one
nore Explanation to that notification to the effect that for
the purpose of that notification the term ’hank’ neans
"hank’ "which does not contain nore than 768 netres of vyarn
in plain (straight) reel". It further  stated that that
notification shall be deened to have taken effect from the
17th day of August, 1962. As per-its notification dated
Septenber 28, 1963 a further anmendnent was mnade’ to the
notification issued on Septenber 21, 1963. That ~anendnent
reads : -
"Not wi t hst andi ng anyt hi ng contai ned i n-explanation 1 and 2,
the term’hanks’ shall mean from 1st day of October, 1963,
hanks whi ch do not contain nore than 1000 netres of yarn in
plain (straight) reel".
In the notifications issued under rule 8(1) either on June
13, 1962 or on Septenber 15, 1962 (Exh. P-2 and P-3), the
word ' hank’ was not defined. One of the dictionary  neaning

given to the word "hank’ is 'circular loop or coil’. The
stand taken by the departnment is that the word |’ hank’ had
acquired a special neaning in commercial <circles i.e. a
circular loop or coil of cotton yarn 850 yards in |length and
we nust give that neaning to the word ' hank’ in Exts. P-2
and P-3.

After unsuccessfully contesting the demands nade by the
departrment in departnental proceedings, the appellant noved
the H gh Court of Kerala under Art. 226 of the Constitution
to quash the denand referred to earlier. Both the single
j udge as wel |
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as the appellate bench of that High Court rejected the
prayer of the appellant, accepting the contention of the
department that the word "hank’ in Exh. P-2 and P-3 has
been used to convey a special nmeaning, i.e. a circular |oop
or coil of cotton yarn 850 yards in |length; Hence the
appel l ant was not entitled to the exenption granted under
those notifications. |In support of their conclusion that
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the word ' hank’ has acquired a precise technical nmeaning in
commercial circles, the |learned judges of the Hi gh Court
referred to the definition given to the word ’'hank’ in
Murray’s New English Dictionary, "Mercury Dictionary of
Textile Terns", "American Cotton Hank Book" and to sone of
the CGovernment  publicati ons. Ther eupon the appel | ant
brought this appeal

It may be taken that the word 'hank’ has acquired a techni-
cal meaning in comercial circles and in the absence of any
evidence to show contrary intention on the part of the
authorities who issued Exts. P-2 and 3 we should have had
no difficulty in accepting the contention of the department.
Admittedly the length of the cotton yam in the ’'hanks’
cleared out of the appellant’s factory was much nore than
840 yards. Hence those 'hanks’ cannot be considered as
"hanks’ as understood in comrercial circles. But then did
the authorities who issued Exts:. P-2 and P-3 intend to use
the word 'hank’as understood in commercial circles or did
they use the word in accordance with the dictionary neaning
? W have definite and positive evidence on record to show
that the authorities who issued those notifications did not
use the word 'hank’ as understood in comrercial circles.
O herwise the notification issued by the Government on
February 16, 1963 becones neani ngl ess. That notification
not only explains the term’hank’ as nmeaning a 'hank’ which
does not contain nore than 768 netres of ~yarn in plain
(straight) reel, it goes further and provides that the
notification should be deened to have taken effect from the
17th day of October, 1962. First the explanation given in
the notification does not accord with the meaning given to
the word ’'hank’ in comercial circles. It says ‘that the
word ’'hank’ neans a coil of cotton yarn not nore ‘than 768
netres (840 yards) in length and not of 768 netres' |ength.

Any coil of cotton yarn less than 768 netres in 1length
according to that notificationhas to be considered as a
"hank’. But according to the technical neaning acquired by

the word ’'hank’ in comercial circles, the length’' of the
cotton yarn in the reel should be neither nore nor | ess than
768 netres (840 yards). This notification makes it  clear
that when the Governnent issued the notification Exh. P-2,
it intended to give the word "hank’ the neaning "a coil  of
yam and nothing more. Secondly if in Exh.—P-2, the word
"hank’ has been used inthe way it 1is wunderstood in
commercial circles there was no point in

834

giving retrospective effect to the explanation added to Exh.
P-2 by the notification dated February 16, 1963.  The rule
maki ng authority’ s intention is made further clear by the
Government’s notification dated Septenber 28, 1963  which

explains the word hank to mean a circular coil which does
not contain nore than 1000 netres of vyarn in pl ai n
(straight) reel. It is true that it was wthin the

conpetence of the rule making authority to define the word
"hank’ as it though best. The, real question for —our
decision is whether it did use that word 'hank’ to convey
any technical nmeaning when it issued notification Exts. P-2
and P-3. For the reasons nentioned, above we are unable to
agree wth the departnment that in those notifications, the
word ’ hank’ had been used in a technical sense.

By Seiyed Muhammad, |earned Counsel for the departrment did
not support the inmpugned demand on the basis of the retros-
pective effect purported to have been given to t he
explanation referred to earlier by the notification dated
February 16, 1963 (Exh. P-12) for obvious reasons. The
rule making authority had not been vested with the power
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under the Central Excise and Salt Act to make rules with
retrospective effect. Therefore the retrospective effect
purported to be given under Exh. P-12 was beyond the powers
of the rule making authority.

For the reasons nmentioned above, we allow this appeal and
guash the inmpugned demand-. The respondents shall pay the
costs of the appellant both in this Court as well as in the
H gh Court.

R K P.S.

Appeal all owed
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