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ACT:

H ndu Law Dhal iwal Jat Si khs of Miktsar-W dow marrying
her late husband s brother-If forfeits life interest in the
estate of her deceased husband-Riwaj-i-am and Rattigan's
Di gest of customary law in Punjab-1n case of conflict which
shoul d prevail

HEADNOTE:
The first three respondents and the deceased husband of
the appellant who were Dhaliwal jats of Muktsar Tehsil in

Ferozepur District of Punjab were brothers. After the death
of her husband the appellant married the younger brother of
her late husband in Karewa form The first two respondents
filed a suit for a declaration that having narried for the
second tine, the appellant had forfeited her interest in her
deceased husband’'s estate and that they were entitled to
two-third share of the land in her possession

The appellant on the other hand cl ained that they were
governed by customary law and according to their customa
wi dow marrying her deceased husband’s brother did not
forfeit her interest in the estate of her deceased husband.
In replication the respondents stated that-according to the
custom governing Dhaliwal jats of Tehsil Muktsar a w dow
remarryi ng even her deceased husband's brother forfeited her
right in the estate.

The trial Court declined to grant the declaration, but
the District Judge allowed the plaintiffs’ appeal. The Hi gh
Court did not accept the appellant’s claimthat there was a
speci al custom

Di sm ssing the appea
N

HELD: The Hi gh Court was right in holding that there
was no special custom anong Dhaliwal jats of Tehsil Muiktsar
which permitted a widow, on remarriage wth her deceased
husband’s brother, to retain her interest in the estate of
her deceased husband.

It is well-known that customin the Punjab changes from
district to district, tehsil to tehsil and pargana to
par gana. [ 88A]

It has been held by this Court that entries in the
riwaj-i-amconmpiled in 1915 by Currie, Settlenment Oficer
are relevant evidence under section 35 of the Evidence Act.
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[ 88F-F

Mahant Salig Ramv. Mst. Maya Devi, [1955] 1 SCR 1191
and Jai Kaur and others v. Sher Singh and others, [1960] 3
SCR 975 referred to.

Entry 47 of the riwaj-i-amstates that whenever a w dow
re-marries, even if she marries the brother of her deceased
husband, she 1loses her right to her deceased husband’ s
estate and that the estate reverts at once to his agnates.
86
As regards the effect of re-nmarriage, all tribes that admt
wi dow re-marriage agree that no mtter whom the w dow
marries she forfeits all rights to her deceased husband’ s
estate. [89D]

Anot her authoritative conpilation is Rattigan s Di gest
of Customary Law in the Punjab. But when custom as recorded

inthe riwaj-i-amis in conflict with the general custom as
recorded in Rattigan’s Digest or ascertained otherw se, the
entries in the riwaj-i-amwuld ordinarily prevail. On this

aspect ‘of / the custom there is no conflict between the two
because Rattigan’s Digest also states that in the absence of
custom the re-marriage of a w dow causes a forfeiture of
her Iife interest in her first husband s estate which then
reverts to the nearest heir of the husband. [90E-F]

One of the exceptions recorded to this general custom
however, is that anong certain tribes 're-narriage in the
Karewa form with the brother of the deceased husband does
not cause a forfeiture of the widows |life estate in the
property of her first husband. But ampbng the cases cited in
support of the special customrelating to Sikh jats of
certain districts of Punjab there is no nmention of Dhaliwa
jats of Tehsil Muktsar. It was for the first tinme that in
the 12th edition of Rattigan s Digest published long after
his death that an exception was added that by custom anong
the Sikh jats of the Punjab a widow does not forfeit her
life estate in her deceased husband' s property by reason of
her remarriage in Karewa formw th her husband s brother
whet her he be the sole surviving brother or there are other
brothers as well of the deceased. Sant Singh v. Rari Ba
(AIR 1924 Sindh 17=76 Indian Cases 408) on which this
exception is purported to be based does not |ay down any
such broad proposition to justify the statenent added in the
12th edition of Rattigan’s book. In Sant Singh’'s case the
parties were Sikh jats from Jullundur District and Basant v.
Pratap (51 Punjab Record 1911) on which the Sant Singh's
case relied the parties were Sikh jats from Ludhiana
District. But the headnotes in both cases stated it as the
custom "anong Sikh jats in the Punjab" which clearly is
wong. Therefore, it cannot be said that there is any rea
conflict between riwaj-i-amand Rattigan's Digest on'this
point. The statenment in Charan Singh v. Gurdial Singh, AR
1961 Punjab 301 that among jats governed by custom in
matters of succession a widow marrying her deceased
husband’ s brother remains entitled to collateral succession
inthe famly is too wide having regard to the facts of the
case. [90H & 91A-E]

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 1057 of
1970.

Fromthe Judgnent and order dated 3-11-1969 of the
Punj ab and Haryana Hi gh Court in R S. A No. 1456/ 64.

S. K. Sinha for the Appellant.

Hardev Singh, S. K Bagga and Ms. S. Bagga for the
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Respondent .

The Judgrment of the Court was delivered by

GUPTA, J. This appeal by certificate granted by the
Punj ab and Haryana Hi gh Court is fromthe judgment of a Ful
Bench of that Court answering the followi ng question
referred to it:
87

"Whet her by wuniversal custom anong the Sikh Jats

of the Punjab, a w dow does not forfeit her life estate

in her husband’s property by reason of her remarriage

in Karewa formwth her husband’s brother, and if so,

whet her the custom adm ts of exceptions anong different

tribes of Sikh Jats and in particular anong Dhaliwa

Jats of Miktsar Tehsil of Ferozepur District."
The relevant facts are these. The first three respondents,
Bakht awar Si ngh, Jit -Si ngh-and Chand Singh, and the deceased
husband of the appellant Sada Kaur were brothers. The
appel  ant*s husband died sonmetine in the year 1937 and a few
nonths | ater she nmarried the third respondent Chand Si ngh
who was a younger brother of her husband in Karewa form The
suit out —of which this appeal ~arises was brought by the
first two respondents, Bakhtawar Singh and Jit Singh, as
plaintiffs for a declaration that they were entitled to two-
third share of the land in possession of the present
appel l ant Sada Kaur ~which belonged to the appellant’s
deceased husband. Appellant Sada Kaur and her second husband
Chand Singh were inpleaded as defendant Nos. 1 and 2
respectively. The plaintiffs’ case was that Sada Kaur having
married for the second time had forfeited her interest in
her deceased husband’s estate. The parties are Dhaliwal Jats
of Muktsar Tehsil in the Ferozepur District of Punjab. In
her witten statenent Sada Kaur pleaded that the parties
were governed by customary | aw and according to their custom
a widow marrying her deceased husband’ s brother did not
forfeit her interest in the estate of her deceased husband.
The plaintiffs filed a replication stating that according to
the custom governing Dhaliwal Jats of Tehsil Miktsar, a
wi dow on renmarrying even her deceased husband’s brother
forfeited her right in the estate. The only question that
arises for consideration in the present appeal is whether
there is a custom governing the wparties to the suit
according to which on remarriage the wdow forfeits  her
interest in the estate of her deceased husband as cl ained by
the plaintiffs. The trial court declined to grant a
declaration as asked for by the plaintiffs who preferred an
appeal to the District Judge which was allowed. Sada Kaur
took a second appeal to the H gh Court challenging the
decision of the lower appellate court. The learned single
Judge before whomthe second appeal canme up for hearing was
inclined to accept the plaintiffs’ case and dismiss the
appeal but felt that a Full Bench of three | earned Judges of
the Punjab High Court in an earlier case, Charan Singh v.
Gurdial Singh(l) appeared to have taken a contrary view on
the question and referred the appeal to a |arger bench. A
Division Bench of the H gh Court thereafter referred the
case to a Full Bench of five Judges and it is the Judgnent
of this Full Bench that is under appeal before us.
88

In Mara and others v. Nikko and others(1l) this Court
observed that it is "well known" that "customin the Punjab

changes from District to District, Tehsil to Tehsil and
Pargana to Pargana". The judgnment under appeal relies mainly
on the riwaj-i-amof Ferozepur District conpiled in 1915 by

M M L. Currie, Settlement Officer. The evidentiary val ue
of the entries in the riwaj-i-amhas been discussed in nore
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than one decision of this Court. In Mhant Salig Ramv. Mst.
Maya Devi (2) it was hel d:

"There is no doubt or dispute as to the val ue of

the entries in the riwagj-i-am It is well settled that
though they are entitled to an initial presunption in
favour of their correctness irrespective of the

guesti on whether or not the custom as recorded, is in
accord with the general custom the quantum of evidence

necessary to rebut that presunption will, however, vary
with the facts and circunstances of each case. Wether
for instance, the riwaj-i-am lays dowmn a custom in

consonance with the general agricultural custom of the
province, very strong proof would be required to
di spl ace that presunption; but whether, on the other

hand, the customas recorded in the riwaj-i-am is
opposed to the custom generally prevalent, t he
presunption will be considerably weakened, |ikew se,
whether the riwaj-i-amaffects adversely the rights of
the famlies who had no opportunity whatever of
appearing before t he revenue aut horiti es, t he
presunption wll be weaker 'still and only a few

i nstances woul d be sufficient to rebut it."

There is however no material to suggest that the riwaj-i-am
in this case suffers fromany such infirmty.

In Jai Kaur and others v. Sher Singh and others(3) this

Court has said:

89

"The value of entries in the riwaj-i-am has
.......... been' repeatedly stressed. That they are
rel evant evidence under section 35 of the Evidence Act
is clear and the fact that the entriestherein are the
result of careful research of persons who might also be
considered to have beconme experts in these natters,
after an open and public inquiry has given thema val ue
whi ch should not be |Ilightly under-estimated. There is
therefore an initial presunption of correctness as
regards the entries in the riwaj-i-am...."

Question No. 47 of Currie’'s conpilation reads:

"What is the effect of unchastity upon the right
of a widowto the estate of her deceased husband ? \What
is the effect of her renmarriage ?"

The answer to the questionin so far as it deals wth
remarriage is as foll ows:

"At |last settlenent M. Francis wote: ‘unchastity
or remarriage deprives a w dow of her right to the
property’. The Muiktsar Code gives a 'simlar ~answer.
....... Further (on page 124) it says: \Wenever a w dow
remarries, even if she marry the brother of. her
deceased husband, she loses her right to her deceased
husband’ s estate, which reverts at once to his agnates
(rmostly Sikh Jats, Kunmhar, Khatri, Lohar, Bodl a,
Chishti, Wattu). |If a son-less widowin possession of
her husband’s estate marries his brother, she is often
allowed to remain in possession of her deceased
husband’s estate for her life time (Bagri jats,
Musal nan jats and Rajputs) ...... As regards the effect
of remarriage, all tribes that admt w dow remarriage
agree that no matter whom the w dow nmarries, she
forfeits all rights to her deceased husband' s estate."

The answer is followed by a note recorded by the compiler
saying: "Despite the rulings to the contrary ...... I am
convinced that the above answer is a true exposition of the
custom’. The rulings to the contrary which relate to jats of
Ferozepur District are: Didar Singh v. Mt. Dharnon(l),
Punjab Singh v. Mst. Chandi(2) and Mst. Indi v. Bhangra
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Singh(3). Qut of these three cases again only Didar Singhs
case relates to Dhaliwal jats. The inmpugned judgnent points
out that as against these cases the riwaj-i-am mentions
nunerous instances, 59 of themrelate to Jats, which support
the conpiler’s note that on remarriage, no matter whom she
marries, the widow forfeits her right to her deceased
husband’s estate. There are also three instances wherein
remarriage did not result in forfeiture of the wdows
right. Didar Singh's case which relates to Dhaliwal jats was
of the year 1888. The inmpugned judgment nentions four

instances from the riwaj-i-am of the years 1911-12
supporting the case of forfeiture. No instance has been
found either way relating to Dhaliwal jats of Tehsi

Mukt sar. However, these four instances relate to Dhaliwal
jats of Tehsil Mogha which is adjacent to Miktsar. On these
facts and figures gathered fromthe entries in the riwaj-i-
am the H gh Court' didnot find it possible to accept that
there was a special custom anong Dhal i wa

90

jats of . Tehsil Miktsar which pernitted a wi dow who narried
her deceased husband’s brother to retain her interest in her
deceased husband’' s estate.

In reaching this conclusion the |earned Judges had to
deal with the earlier Full Bench decision of three Judges of
the same High Court, ~Charan Singh v. Qurdial Singh (supra)
in which the view taken by the majority, one |earned Judge
di ssenting, is apparently in conflict-with that taken in the
judgrment under appeal. In Charan Singh’s case it was held
that as regards jats governed by custom in matters of
succession, a w dow on remarrying her deceased husband's
brother remains entitled to collateral succession in the
famly. The parties in that case were jats from Anbala
District, and remenbering that customin Punjab often varies
fromdistrict to district and tehsil to tehsil, it seems the
proposition was stated too ‘broadly in Charan Singh' s case
suggesting as if this was the customanong the jats in the
entire State of Punjab. The basis of the decision in Charan
Singh’s case is a statenent in Sir W H Rattigan's D gest
of Customary Law in the Punjab. The authoritative val ue of
Rattigan’s conpilation has been recognised by the Privy
Council in Mst. Subhani v. Nawab(1l) and al so by this Court
in Mahant Salig Ram v. Mst. Maya Devi (supra) and Jai Kaur
v. Sher Singh (supra). |In Jai Kaur’'s case however it was
held that "when the customas recorded in the riwaj-i-amis
in conflict with the general custom-as recorded in
Rattigan's Digest or ascertained otherw se, the entries in
the riwaj-i-amshould ordinarily prevail...... " Paragraph 32
of Rattigan’s Digest on which Charan Singh's case relies
states: "In the absence of custom the remarriage of a w dow
causes a forfeiture of her Ilife-interest in her /first
husband’s estate which then reverts to the nearest heir of
the husband". It is thus clear that there is no conflict
between the statenent in Rattigan’s Digest and the entry in
riwaj-i-amas regards the general customthat renmarriage of
the widow entails a forfeiture of her interest in her first
husband’ s estate. However, a nunber of exceptions to this
general custom have al so been recorded. Exception 1 which is
rel evant for the present purpose is as follows: "Anong
certain tribes a renmarriage in the Karewa form with the
brot her of the deceased husband does not cause a forfeiture
of the widows life estate in the property of her first
husband." The <cases cited in support of the special custom
relate to Sikh jats of certain districts of Punjab, nanely
Sirsa, Anritsar, Ferozepur and Ludhiana. There is no nention
in this catal ogue of Dhaliwal jats of Tehsil Miktsar. It was
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for the first time in the 12th edition of Rattigan's book
which was published long after Sir Rattigan's death, the
foll owi ng statenment was added: "By custom anong the

91

Sikh jats of the Punjab a w dow does not forfeit her life
estate in her deceased husband s property by reason of her
remarriage in Karewa form wth her husband s brother
whet her he be the sole surviving brother or there are other
brothers as well of the deceased." A decision of the Sindh
Judi ci al Commissioner’s Court, Sant Singh v. Rani Bai (1),
has been cited there in support of the statement. It has
been pointed out very <clearly by the |earned Judge in his
order by which he referred the case to a |arger bench that
Sant Singh's case does not lay down any such broad
proposition to justifythe statenent added in the 12th
edition of Rattigan’s book. The mistake results fromrelying
on the head note of the case as appearing in the Indian

Cases as also in the Al India Reporter. Sant Singh s case
in which 'the parties were Sikh jats from Jullundur District
relies on a decision of the Punjab Chief Court: "In Basant

v. Pratapa(2) —a judgnent of Punjab Chief Court, it was held
that anong the Sikh jats in the District of Ludhiana a w dow
does not forfeit her life estate in her deceased husband s
property by reason of her renmarriage in Karewa formw th her
husband’ s brot her /whether he be the sole surviving brother
or there are other /brothers as well of the deceased." Wat
is found there as the custom "anobng the Sikh Jats in the
District of Ludhiana" appears in the head notes of the two
reports as the custom "anong Sikh™ Jats in _ the Punjab".
Clearly, the head notes are wong and do not set out the
decision correctly. That being so, it cannot be said that
there is any real conflict between the riwaj-i-am and
Rattigan's Digest on this point. In any event the statenent
cannot be attributed to Sir Rattigan

Five | earned Judges of the Punjab and Haryana High
Court composing the Full Bench, after a close exam nation of
the avail able material on the question whether anobng
Dhaliwal jats of Tehsil Miktsar there is a special custom
which permits a wdow on remarriage with her deceased
husband’s brother to retain her interest in the estate of
the deceased, have answered the question in the negative. On
the material before us we find no reason to take a different
view. The facts and figures gathered fromthe entriesin the
riwaj-i-amhave not been challenged by the appellant, that
the statenent introduced in the 12th edition of Rattigan s
Digest is wong cannot also be questioned. W therefore
di smss the appeal but in the circunstances of ~ the case
wi t hout any order as to costs.
P.B.R Appeal . di sm ssed
92




