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The Judgrment of the Court was delivered by

J.S. VERWA, J.- The above appeal by special | eave is against
the order dated 11-4-1994 passed under Section 4 ' of the
Unl awful Activities (Prevention) Act, 1967 (hereinafter
referred to as ’'the Act’) by the one nenber Tribuna
conprising B.M Lal, J., a Judge of the Allahabad Hi'gh Court
constituted wunder Section 5 of the Act, confirmng the
decl aration nade by the Central Governnent in t he
notification dated 10- 1 2-1992 issued under sub-section (1)
of Section 3 of the Act that Jammat-E-Islami-Hnd is _an

"unl awful association" as defined in the said Act. The
above wit petition has been filed in addition to the said
appeal, in the alternative, for a declaration that the

provisions of the said Act and the Rul es franmed  thereunder
are unconstitutional and ultra vires some of the fundanental
rights guaranteed in the Constitution of India.

2. The broad subm ssion of Shri Soli J. Sorabjee on behalf of
the said Association is, that in the event a construction is
nmade of the provisions of the said Act and the Rules franed
thereunder, which give a reasonable opportunity to the
Association to show cause why it should not be declared
unl awful , these provisions would be saved fromthe vice of
unconstitutionality. The alternative challenge to the
constitutionality of the provisions is nmade, only if such a
construction cannot be nade. It is, therefore, appropriate
that the proper construction of these provisions be first
made to enable consideration of the contention in the true
per specti ve.

3.The material facts are these: The said association

nanely, Janmmat-E-lIslam H nd, established in April 1948, is

an all-1ndia Oganisation professing apolitical, secular and
spiritual credentials with belief in the oneness of God and
uni versal brotherhood. |Its activities are said to be for

promoting this objective. A notification dated 10- 12-1992
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published in the Oficial Gazette the sane day was issued by
the Government of India in the Mnistry of Hone Affairs, as
under :
"M NI STRY OF HOVE AFFAI RS
Noti fication

New Del hi, the 10th Decenber, 1992

SO 898(E). Wereas Shri Sirajul Hasan, Amr

of the Janmat-El sl am Hi nd (hereinafter

referred to as JEIH) declared in a neeting at

Del hi held on the 27th May, 1990 that the

separation of Kashmi r from India was
i nevitabl e;
434

And whereas  Shri Abdul Aziz, Naib-Amr of
JEIH, addressing a neeting at WMalerkotla on
the 1st August, 1991, observed that t he
Government-of India should hold plebiscite on
Kashmir;
And whereas JEIH has been disclaimng and
guestioning the sovereignty and territoria
integrity of 1ndia;
And whereas for all or any of the grounds set
out in-‘the precedi ng paragraphs, as also on
the basis of other facts, and materials inits
possessi on which the Central Gover nirent
considers to be against the public interest to
di scl ose, the Central Government is of the
opi nion t hat the “JEIH is an unl awf u
associati on;
Now, therefore,~ in exercise of the powers
conferred by sub-section (1) of “Section 3 of
the Unlawful Activities (Prevention) Act, 1967
(37 of 1967), the Central Government ' hereby
declares the ’Jammat-E-lIslanm H nd to be an
unl awf ul association, and directs, in exercise
of the powers conferred by the proviso to sub-
section (3) of  that section, that this
notification shall, subject to any order that
may be made under Section 4 of the said Act,
have effect fromthe date of its publication
inthe Oficial Gazette.
[ No. 11/14034/2(i)/92-1S(DV)]
T.N. SRIVASTAVA, Jt. Secy."
4, In accordance with the proviso to sub-section (3)  of
Section 3 of the Act, the notification was brought into
effect from the date of its publication in the Oficia
Gazette. However, the act of bringing into effect the
notification from the date of its publication in_the
Oficial Gazette was struck down by the court and so the
notification becane effective from the date of its
confirmation by the Tribunal. The Central Gover nnent
referred the notification to the Tribunal for the purpose of
adj udi cating whether or not there is sufficient cause for
decl aring the Association unlawful, in accordance with  sub-
section (1) of Section 4 of the Act. The Tribunal has
decided that there is sufficient cause for declaring the
Association to be unlawful and, therefore, it has confirned
the said notification. In the inquiry before the Tribunal
the only material produced by the Central CGovernment was a
resume prepared on the basis of some intelligence reports
and the affidavits of T.N. Srivastava, Joint Secretary in
the Mnistry of Hone Affairs and N.C. Padhi, Joint D rector,
I B, both of whom spoke only on the basis of the records and
not from personal know edge. In rebuttal, affidavits were
filed on behal f of the Association of persons whose acts, it
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was alleged, constituted the grounds for issue of the
notification under Section 3(1) of the Act. The deponents
of . t he affidavits were also cr oss- exani ned. Thi s
constitutes the entire material on which the Tribuna
rendered its decision on the question of existence of
sufficient cause for declaring the Association unlawful
The matter has, therefore, to be decided on this nmateria
al one.

5. Briefly stated, the submission of Shri Soli J.
Sorabj ee, |earned counsel for the appellant-Association is
that none of the grounds on which the notification is based,
even assum ng themto be proved, constitutes

435

"unlawful activity" as defined in Section 2(f) of the Act to
render the appellant an unlawful Association wthin the
nmeaning of Section 2(g) of the Act. Learned counsel also
submitted that the only material produced at the inquiry
does not constitute | egal evidence for the purpose inasnuch
as itlis, at best, hearsay and that too w thout disclosing
the source fromwhich it emanates to give an opportunity to
the appellant-to effectively rebut the sane. The further
submission is that in rebuttal there is legal evidence in
the form of sworn testinony of the persons to whom the
all eged activities are attributed. Shri' Sorabjee contended
that the inquiry contenplated by the Tribunal under the Act
is judicial in nature, which nust be in the form of
adj udi cation of a lis giving a reasonable opportunity to the
Associ ation to rebut 'the correctness of allegations against
it, and negative the same. It was urged by Shri Sorabjee
that in the absence of the provisions being so construed,
they would suffer fromthe vice of unconstitutionality. The
wit petition has been filed to project the alternative

ar gunent .
6. The learned Solicitor GCeneral, on the other ' hand,
contended that this enactnentis, in substance, 'in the

nature of a preventive detention  law and the Tribuna

constituted wunder the Act is like an Advisory Board under
the preventive detention |aw required to exanine ‘only the
exi stence of material sufficient to sustain formation of the
opinion of the kind required for preventive detention

Learned Solicitor General submtted that such opinion can be
formed not only on the basis of |egal evidence but -also
other materials including intelligence reports received from

undi scl osed sources. According to the learned -Solicitor
CGeneral, the requirenent of natural justice in such a
situation is satisfied by nmere di sclosure of the information
wi thout disclosing the source of the information. Thi s

subm ssion of the learned Solicitor General is in addition
to the claimof privilege based on public interest avail able
under the general | aw.

7. The Central Governnment’s right to claim “privilege
agai nst di scl osure of certain information, in public
interest, in the mnner prescribed by law, is not in

controversy. Confidentiality of matters in respect of which
the Central Governnent’'s claimof privilege is upheld by the
Tribunal is not questioned. The question is only of the
material in respect of which no such privilege is clainmed in
the manner prescribed or of which the claimof privilege is
not upheld by the Tribunal

8. It is in this background, the debate regarding the kind
of material required for exam ning the sufficiency of cause
for declaring the Association unlawful in the inquiry held
by the Tribunal, has to be exam ned. W would now exam ne
the provisions of the Act and the Rules framed thereunder
The relevant provisions of the Act and the Rules are as
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under :

The Unl awful Activities (Prevention) Act, 1967
"2. Definitions.- In this Act, wunless the
context otherw se requires, -

(a) 'association’ neans any conbination or
body of i ndividuals;

436

(b) 'cession of a part of the territory of
India includes adm ssion of the claimof any
foreign country to any such part;

(c) "prescribed” means prescribed by rules
made under this Act;

(d) 'secession of a part, of the territory
of India from the Union’ i ncl udes t he
assertion of any claimto determ ne whether
such part will remain a part of the territory
of | ndi a;

(e) " Tri bunal’ means the Tri buna
constituted under  Section 5;

(f) "unlawful ~activity', inrelation to an
i'ndi vidual _or association, neans any action
t aken by such individual or associ ation
(whether by ~committing an act or by words,
either spoken or witten, or by signs or by
vi si bl e representation or otherwi se), -

(i) which is intended, or supports any
claim to bring about, on any ground
what soever, the cession of a part of the
territory of Indiaor the secession of a part
of the territory of India fromthe Union, or
which incites —any individual or. group of
individuals to bring about such cession or
secessi on;

(ii) which disclains, questions, disrupts or
is intended to disrupt the sovereignty and
territorial integrity of India;

(9) "unl awf ul associ ation’ neans any
associ ati on-

(1) which has for its object any unlawfu
activity, or which encourages or aids persons
to wundertake any unlawful activity, or  of
whi ch the nmenbers undertake such activity; or
(ii)which has for its object any activity
which is punishable under Section 153-A  or
Section 153-B of the Indian Penal Code, 1860
(45 of 1860), or which encourages -or aids
persons to undertake any such activity, or of
whi ch the nmenbers undertake any such activity:
Provi ded that nothing contained in . sub-cl ause
(ii) shall apply to the State of Janmu and
Kashm r.

CHAPTER 1 |
UNLAWFUL ASSCOCI ATl ONS

3. Decl ar
Centra
has beco
in the
unl awf u
(2) Every
which it
Centra
437

ation of an association as unlawful.- (1) If the
Government is of opinion that any association is, or
nme, an unlawful association, it may, by notification
Oficial CGazette, declare such association to be
such notification shall specify the grounds on
is issued and such other particulars as the
Government may consi der necessary:

Provided that nothing in this sub-section
shal | require the Central GCovernment to
di scl ose any fact which it considers to be
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against the public interest to disclose.
(3)No such notification shall have effect
until the Tribunal has, by an order made under
Section 4, confirned the declaration nade
therein and the order is published in the
Oficial Gazette:
Provided that if the Central Governnent is of
opi nion that circunstances exi st which render
it necessary for that CGovernnent to declare an
association to be wunlawful wth immediate
effect, it may, for reasons to be stated in
witing, direct that the notification shall
subject to any order that nay be nade under
Section 4, have effect fromthe date of its
publication inthe Oficial Gazette.
4. Reference to Tribunal.-(1) Were any association has
been declared unlawful by a notification issued under sub-
section (1) of Section 3, the Central Governnent shall
within thirty days fromthe date of the publication of the
noti fi cat'i on under the said sub-section, refer t he
notification to the Tribunal for the purpose of adjudicating
whet her or not there is sufficient cause for declaring the
associ ati on unl awf ul
(2)On receipt of a reference under sub-section (1), the
Tri bunal shall call upon the association affected by notice
in witing to show cause, within thirty days fromthe date
of the service of such notice, why the association should
not be decl ared unl awf ul
(3)After considering the -cause, if any, shown by the
associ ation or the office-bearers or nenbers thereof, the
Tribunal shall hold an-inquiry in the manner specified in
Section 9 and after calling for such further information as
it may consider necessary fromthe Central Governnent or
from any office-bearer or nenmber of the association, it
shal | deci de whether or not there is sufficient cause for
declaring the association to be -unlawful and nmake, as
expedi tiously as possible and in any case within a period of
six months fromthe date of the issue of the notification
under sub-section (1) of Section 3, such order as it nmay
deem fit either confirmng the declaration nmade in the
notification or cancelling the sane.
(4) The order of the Tribunal nade under sub-section (3)
shal |l be published in the Oficial Gazette.
5. Tri bunal . - (1) The Central Governnent nay, by
notification in the Oficial Gazette, constitute, as and
when necessary, a tribunal to be known as the ’'Unlawfu
Activities (Prevention) Tribunal’ consisting of one person,
to be appointed by the Central CGovernnent:
Provi ded that no person shall be so appointed unless he'is a
Judge of a Hi gh Court.

438

(5)Subject to the provisions of Section 9, the Tribuna
shall have power to regulate its own procedure in al
matters arising out of the discharge of its functions
including the place or places at which it wll hold its
sittings.

(6) The Tribunal shall, for the purpose of making an inquiry

under this Act, have the sane powers as are vested in a
civil court under the Code of Civil Procedure, 1908 (5 of
1908) while trying a suit, in respect of the follow ng
matters, namely-

(a) t he sunmoni ng and enf orci ng t he
attendance of any witness and exani ning himon
oat h;

(b) the discovery and production of any
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docunent or other material object producible

as evi dence;

(c) the reception of evidence on affidavits;

(d) the requisitioning of any public record

fromany court or office;

(e) the issuing of any commission for the

exam nati on of w tnesses.
(7) Any proceeding before the Tribunal shall be deened to
be a judicial proceeding within the neaning of Sections 193
and 228 of the Indian Penal Code (45 of 1860) and the
Tri bunal shall be deenmed to be a civil <court for the
purposes of Section 195 and Chapter XXXV of the Code of
Crimnal Procedure, 1898 (5 of 1898.)

6. Peri od of operation and cancellation of notification.-
(1) Subject to the provisions of sub-section (2), a
notification i ssued under . Section 3 shall, i f t he

decl aration nade thereinis confirmed by the Tribunal by an
order made under Section 4, remain in force for a period of
two vyears fromthe date on which the notification becones
effective.

(2) Notwithstanding anything contained in sub-section (1),
the Central Governnent nay, either on its own notion or on
the application of any person aggrieved, at any time, cance
the notification i ssued under Section 3, whether or not the
decl arati on nade therein has been confirned by the Tribunal
8. Power to notify places for the purpose of an wunlawfu
associ ati on. -

(1) Wiere an association has been declared unlawful by a
notification issued under Section 3 which has becone
ef fective under sub-section (3) of that Section, the Centra
Government nmay, by notification in the Oficial  Gazette
notify any place which inits opinion is used for the
pur pose of such unlawful association

Expl anati on. - For the purposes of this sub-section, ' 'place’
i ncl udes a house or building, or part thereof, or a tent or
vessel .

(3)If, in the opinion of the District Magistrate, any
articles specified inthe list are or may be used’ for the
pur pose of the unlawful association

439

he may make an order prohibiting any person fromusing the
articles save in accordance with the witten orders of the
District Magistrate.

(8) Any person aggrieved by a notification issued in respect
of a place under sub-section (1) or by an .order nade under
sub-section (3) or sub-section (4) may, within thirty days
fromthe date of the notification or order, as the case my
be, make an application to the Court of the District Judge
within the local limts of whose jurisdiction such notified
pl ace i s situate-

(a) for declaration that the place has not been “used for
the purpose of the unlawful association; or

(b) for setting aside the order nade under sub-section (3)
or subsection (4),

and on receipt of the application the Court of the D strict

Judge shall, after giving the parties an opportunity of
bei ng heard, decide the question
9. Procedure to be followed in the di sposal of

applications under this Act.- Subject to any rules that my
be made under this Act, the procedure to be followed by the
Tribunal in holding any inquiry under sub-section (3) of
Section 4 or by a court of a District Judge in disposing of
any application under sub-section (4) of Section 7 or sub-
section (8) of Section 8 shall, so far as may be, be the
procedure laid down in the Code of Cvil Procedure, 1908 (5
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of 1908), for the investigation of clainms and the decision
of the Tribunal or the Court of the District Judge, as the
case may be, shall be final
CHAPTER 111

OFFENCES AND PENALTI ES
10. Penalty for being nenmbers of an unlawful association.-
Whoever is and continues to be a menber of an association
declared wunlawful by a notification issued under Section 3
which has becone effective under sub-section (3) of that
section, or takes part in neetings of any such unlawfu
associ ation, or contributes to, or receives or solicits any
contri bution for the purpose of, any such unl awf u
association, or in any way assists the operations of any
such unl awful associ ation, shall be puni shabl e with
i mprisonnent for a termwhich nay extend to two years, and
shall also be liable to fine
11. Penalty for ~ dealing wth funds of an unl awf u
associ ation.- |f-any person on whom a prohibitory order has
been served under subsection (1) of Section 7 in respect of
any noneys, securities or credits pays, delivers, transfers
or otherwise deals in any manner whatsoever with the sanme in
contravention of the prohibitory order, he shall be
puni shabl e with inmprisonment for a termwhich my extend to
three years, or with fine or with both, and notw thstandi ng
anything contained inthe Code of Crimnal Procedure, 1898
(5 of 1898), the court trying
440
such contravention nmay al so i npose on the person convicted
an additional fine to recover fromhimthe anount of the
noneys or credit or the market value of the securities in
respect of which the prohibitory order has been contravened
or such part thereof as the court nmay deemfit.
12. Penalty for contravention of an order nade in respect
of a notified place.- (1) Wwoever uses any article in
contravention of a prohibitory order in respect thereof made
under sub-section (3) of Section 8 shall be punishable wth
i mprisonnment for a termwhich nay extend to one year, and
shall also be liable to fine
(2) Whoever knowingly and willfully is in, or effects or
attenpts to effect entry into, —a notified place in
contravention of an order nade under  sub-section (4)  of
Section 8 shall be punishable with inmprisonment for a term
which may extend to one year, and shall also be liable to
fine.
13. Puni shnent for unlawful activities.- (1) Woever-
(a) takes part in or commits, or
(b) advocates, abets, advises or incites the conm ssion of,
any unlawful activity, shall be punishable w th inprisonnment

for a termwhich may extend to seven years, and shall /al so
be liable to fine.
(2)Woever, in any way, assists any unlawful activity of

any association, declared unlawful under Section 3, | after
the notification by which it has been so decl ared has becone
effective under sub-section (3) of that section, shall  be
puni shable with inmprisonment for a termwhich my extend to
five years, or with fine, or wth both.

(3)Nothing in this section shall apply to any treaty,
agreement or convention entered into between the Governnent
of India and the Government of any other country or to any
negoti ations therefor carried on by any person authorised in
this behalf by the Governnent of India.

14. Offences to be cognizable.- Notw thstanding anything
contained in the Code of Criminal Procedure, 1898 (5 of
1898), an offence punishable under this Act shall be
cogni zabl e. "
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The Unl awful Activities (Prevention) Rules, 1968

" 2. Definitions.- In these rules, wunless the context
ot herwi se requires, -

(a) ’'the Act’ means the Unlawful Activities (Prevention)
Act, 1967 (37 of 1967);

(b) ’'section’ neans a section of the Act;

(c) words and expressions used in these rules but not

defined, and defined in the Act, shall have the neaning
respectively assigned to themin the Act.

3. Tri bunal and District Judge to follow rules of
evidence.- (1) In holding an inquiry under sub-section (3)

of Section 4 or disposing of any application under sub-
section (4) of Section 7 or sub-section (8) of Section 8,
the Tribunal or the District Judge, as the case may be,
shal
441
subj ect to the provisions of sub-rule (2), follow as far as
practicable, the rules of evidence laid down in the |ndian
Evi dence Act, 1872.
(2) Not wi t'hstandi ng anything contained in the I ndi an
Evi dence Act, 1872, where any books of account or other
docunents have been produced before the Tribunal or the
Court of the District Judge by the Central CGovernnent and
such books of account or other docunents are clainmed by that
Governnment to be of a confidential nature then, the Tribuna
or the Court of the District Judge, as the case nmay be,
shal |l not, -
(a) make such books-of account or other
docunents a part of the records of proceedi ngs
before it; or
(b) al low i nspection of, or grant a copy of,
the whole of or any extract from such books
of account or other docunents by or  to any
person other than a party to the proceedings

before it.
5. Docunent s whi ch should acconpany a
reference to the Tribunal.- Every reference

nmade to the Tribunal under sub-section (1) of
Section 4 shall be acconpani ed by-
(i) a copy of the notification nmade under
sub-section (1) of Section 3, and
(ii) all the facts on which the grounds
specified in the said notification are based:
Provided that nothing in this rule shal
require the Central Government to disclose any
fact to the Tribunal which ‘that GCovernment
considers against the public interest to
di scl ose.
14. Power of Tribunal or District Judge to sit
in private.- Were any request is nmade by the
Central CGovernnent so to do, it “shall be
awful for the Tribunal or the District Judge,
as the case may be, to sit in private and to
admt at such sitting such persons whose
presence is considered by the Tribunal or the
District Judge, as the case may be, to be
necessary for the proper determnation of the
matter before it or him"
9. Causes (f) and (g) of Section 2 contain definitions of
"unl awful activity" and "unlawful association” respectively.
An  "unlawful activity", defined in clause (f), nmeans "any
action taken" of the kind specified therein and having the
consequence nentioned. |In other words, "any action taken"
by such individual or association constituting an "unlawfu
activity" must have the potential specified in t he
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definition. Determ nation of these facts constitutes the
foundation for declaring an association to be unl awful under
sub-section (1) of Section 3 of the Act. C ause (g) defines
"unl awf ul association" with reference to "unlawful activity"
in sub-clause (i) thereof, and in sub-clause (ii) the
reference is to the offences puni shabl e under Section 153-A
or Section 153-B of the Indian Penal Code. In sub-cl ause
(ii), the objective determnationis with reference to the
of fences puni shabl e under Section 153-A or Section 153-B of
the IPC while in sub-clause (i) it is

442

with reference to "unlawful activity" as defined in clause
(f). These definitions make it clear that the determ nation
of the question whether any association is, or has beconeg,
an unlawful association to justify such declaration under
sub-section (1) of Section 3 nust be based on an objective
decision; and the determnation should be that "any action
t aken” by such association constitutes an "unl awf u

activity" which is the object of the association or the
object i's —any activity punishabl e under Section 153-A or
Section 153-BIPC. It is only on the conclusion so reached
in an objective determ nationthat a declaration can be nade
by the Central Government under sub-section (1) of Section
3

10. Sub-section (2) 'of Section 3 requires the notification

i ssued under sub-section (1) to specify the grounds on which
it is issued and such other particulars as the Centra
CGover nirent may consider necessary. Thi s requi r enent
indicates that perfornmance of  the exercise has to be
obj ective together wi th disclosure of the basis of action to
the association. The proviso to sub-section (2) permts the
Central Governnent not to disclose any fact which it
considers to be against the public interest to disclose.
Odinarily a notification issued under sub-section ' (1) of
Section 3 becomes effective only on its confirmation by the
Tri bunal by an order nade under Section 4 after due inquiry;
but in extraordinary circunstances, which require /that it
may be brought into effect imrediately, it nay be’ so done
for "reasons to be stated in witing" by the Centra
CGovernment, and then also it is subject to any order made by
the Tribunal under Section 4 of the Act. Section -3 requires
an objective determnation of the matter by the Centra
Government and Section 4 requires confirmation of the act of
the Central Governnent by the Tribunal

11. Section 4 deals with reference to the Tribunal. Sub-
section (1) requires the Central Government to refer the
notification issued under subsection (1) of Section 3 to the

Tribunal "for the purpose of adjudicating whether or. not
there is sufficient cause for declaring the  association
unl awf ul . The purpose of naking the reference to the

Tribunal is an adjudication by the Tribunal of the“existence
of sufficient cause for naking the declaration. The | words
"adj udi cating’ and "sufficient cause" in the context are of

si gni ficance. Sub-section (2) requires the Tribunal, on
receipt of the reference, to call upon the association
affected "by notice in witing to show cause" why the
associ ati on shoul d not be declared unl awf ul . Thi s

requi renment woul d be meani ngl ess unless there is effective
notice of the basis on which the declaration is made and a
reasonabl e opportunity to show cause agai nst the same. Sub-

section (3) prescribes an inquiry by the Tribunal, in the
manner specified, after considering the cause shown to the
said notice. The Tribunal may also call for such other

information as it may consider necessary from the Centra
Government or the association to deci de whether or not there
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is sufficient cause for declaring the association to be
unl awf ul . The Tribunal is required to nake an order which

it my deemfit "either confirm ng the declaration nade in
the notification or cancelling the

443

same". The nature of inquiry contenplated by the Tribuna
requires it to weigh the material on which the notification
under sub-section (1) of Section 3 is issued by the Centra
Covernment, the cause shown by the Association in reply to
the notice issued to it and take into consideration such
further information which it may call for, to decide the
exi stence of sufficient cause for declaring the Association
to be unlawful. The ‘entire procedure contenplates an
obj ective deterni nation made on the basis of material placed
before the Tribunal by the two sides; and the inquiry is in
the nature of adjudicationof a lis between two parties, the
outcome of which depends on the weight of the mteria
produced by them Credibility of the material should,
ordinarily, be capable of objective assessnent. The
deci sion to be nade by the Tribunal \is "whether or not there
is sufficient cause for declaring the Association unlawful".
Such a determination requires the Tribunal to reach the
conclusion that the mterial to support the declaration
outwei ghs the material against it and the additional weight
to support the declaration is sufficient to sustainit. The
test of greater probability appears to be the pragmatic test
applicable in the context.

12. Section 5 relates to constitution of the Tribunal and
its powers. Subsection (1) of Section 5 clearly provides
that no person woul d be appointed " unless he is a Judge of
a Hgh Court". Requirenent of a sitting Judge of. a High
Court to constitute the Tribunal also suggests ‘that the
function is judicial in nature. Sub-section (7) says that
any proceeding before the Tribunal shall be deemed to be a
"judicial proceeding" and the Tribunal shall be deenmed to be
a "Cvil Court” for the purposes specified. Section 6 deals
with the period of operation and cancel | at'i on of
notification. Section 8 has some significance in this
cont ext . Sub-section (8) of Section 8 provides the 'renedy
to any person aggrieved by a notification issued in respect
of a place under sub-section (1) or by an order made under
sub-section (3) or subsection 4, by an application made to
the District Judge who is required to decide the sane after
giving the parties an opportunity of being heard. This also
indicates the judicial character of the ~proceeding even
under Section 8. Section 9 prescribes the procedure to be
followed in the disposal of applications wunder the Act.
Provisions of Section 9 of the Act lay down that the

procedure to be followed by the Tribunal in holding an
inquiry under sub-section (3) of Section 4 or by the
District Judge under Section 8 shall, so far as nay be, be

the procedure prescribed by the Code of Civil Procedure for
the investigation of clainms. Sections 10 to 14 in Chapter
I[1l relate to "offences and penalties” which indicate the
drastic consequences of the action taken under the Act

i ncl udi ng a declaration nmmde that an association is
unl awf ul . The penal consequences provided are another
reason to support the view that the inquiry contenplated by
the Tribunal under Section 4 of the Act is judicial in
character since the adjudication made by the Tribunal 1is

visited with such drastic consequences.

13.1n our opinion, the above schenme of the Act clearly
brings out the distinction between this statute and the
schene in the preventive detention
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laws nmmking provision therein for an Advisory Board to
review the detention. The nature of the inquiry preceding
the order nade by the Tribunal under Section 4 of the Act,
and its binding effect, give to it the characteristic of a
judicial determination distinguishing it fromthe opinion of
the Advisory Board under the preventive detention | aws.
14.1n Section 4, the words 'adjudicating’” and ’decide
have a | egal connotation in the context of-the inquiry nmade
by the Tribunal constituted by a sitting Judge of a High
Court. The Tribunal is required to 'decide’ after " notice
to show cause" by the process of 'adjudicating’ the points
in controversy. These are the essential attributes of a
j udi ci al deci sion.

15.In Volunme 2 of the Wrds and Phrases, Pernanent
Edition, by West Publishing Co., sone of the meanings given
of "adjudi cate; adjudication" are as under

"An ’adjudication’ “essentially inplies a hearing by a court,
after notice, of |egal evidence on the factual issue
i nvol ved.

CGeneral Iy, “adjudication” of any question inplies subm ssion
of question toa court of record.”

16. Volune | of the Shorter Oxford English Dictionary on
Hi storical Principles; 3rd Edn., says, the word ’adjudicate’
means "to try and determne judicially".

17.The reference /to the Tribunal is for the purpose of
adj udi cating whether or not there is sufficient cause for

declaring the Association unlawful. ~Cbviously the purpose
is to obtain a judicial confirmation of the existence of
sufficient cause ‘to support -the action taken. The

confirmation is by ~asitting Hgh Court ~Judge after a
judicial scrutiny of the kind indicated. This being the
nature of inquiry and the purpose for which it is conducted,
the materials on which the adjudication is to be nade with
opportunity to show cause given to the Association, nust be
substantially in consonance with the materials required to
support a judicial determ nation. Reference may be nmade at
this stage to the decision in State of Madras v. VG Row 1
on whi ch both sides place reliance.
18.1n State of Mdras v. VG Rowl the question’ for
decision related to the constitutional validity of" a |aw
enpowering the State to declare associations illegal by
notification, wherein there was no provision for judicia
inquiry or for service of notification on the association or
its office bearers. The absence of a provision for judicia
inquiry and notice to the association of the basis for the
action taken was held to be an unreasonable restriction on
the right to form associations under Article 19(1)(c) read
with Article 19(4) of the Constitution as it then stood. By
the Constitution (Sixteenth Anendrment) Act, 1963, the
expression "the sovereignty and integrity of India or” was
inserted prior to "public order or norality" to permt
reasonabl e restrictions to be inposed also in the interests
of the sovereignty and integrity of India in addition to
those in the interests of
1 1952 SCR 597: AIR 1952 SC 196
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public order or norality. The significance, however, is
that in VG Rowl the absence of a provision for judicia
inquiry to scrutinise the reasonabl eness of restrictions on
the exercise of the right conferred by sub-clause (c) of
clause (1) of Article 19 was the ground on which the | aw was
hel d to be constitutionally invalid. The t est of
reasonabl eness of the restrictions inmposed was indicated
thus: (SCR p. 607)

"It is inportant in this context to bear in
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m nd that the test of reasonabl eness, wherever
prescri bed, shoul d be applied to each
i ndi vidual statute inpugned, and no abstract
standard, or general pattern of reasonabl eness
can be laid down as applicable to all cases.
The nature of the right alleged to have been
infringed, the underlying purpose of the
restrictions inposed, the extent and urgency
of the evil sought to be renedi ed thereby, the
di sproportion of t he i mposi tion, t he
prevailing conditions at the tine, should al
enter into the judicial verdict."

The argunent of the learned Attorney GCenera
in VG Rowl placing reliance on the decision
in N.B. Khare (Dr) v. State of Delhi2 wherein
the subjective satisfaction of the Governnent
regardi ng the necessity for the externment of

a person coupled with a reference of the matte

toan Advisory Board was considered to be
reasonabl e procedure for restricting the right
conferred by Article 19(1)(b), was rejected.
A distinction was dr awn bet ween t he
requi renment for preventive detention or
externment of a person with declaration of an
association to be unlawful” on the ground that
the fornmer was anticipatory  or based on
suspicion whereas thelatter was based on
grounds . which are factual and  capable of
objective determ nation by the Court. Thi s
di stinction was enphasi sed as under: (SCR pp
609 and 61 1)

"These grounds, taken by themnselves, are
factual and not anticipatory or based on
suspi ci on. An association is allowed to be

decl ared wunlawful because it ’constitutes’ a
danger or 'has interfered or interferes’ wth
the nmaintenance of public order or “has’' such
i nterference for its object’, -etc. The
factual existence of these grounds is anenable
to objective deternmination by the -court,..:.
(enphasi s suppli ed)

For all these reasons the decision in Dr Khare
case2, is distinguishable and cannot rule the
pr esent case as claimed by the | ear ned
Attorney Ceneral. |ndeed, as we have observed
earlier, a decision dealing with the wvalidity
of restrictions inposed on one of the rights
conferred by Article 19(1) cannot . have /much
val ue as a precedent for adjudging t he
validity of the restrictions inposed on
another right, even when the constitutiona
criterion is the same, nanely, reasonableness,

as the concl usi on must depend on the
cunul ative effect of the varying facts and ci rcunst ances
of each case."

19. In our opinion, the test of factual existence of

grounds anenable to objective determ nation by the court for
adj udgi ng the reasonabl eness of restrictions placed on the
right conferred by Article 19(1)(c) to form

2 1950 SCR 519: AIR 1950 SC 211
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associations, in the scheme of the Unlawful Activities
(Prevention) Act, 1967, is equally applicable in accordance
with the decision in VG Row,. It is, therefore, this test
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which nust determine the neaning and content of the
adj udi cation by the Tribunal of the existence of sufficient
cause for declaring the association to be unlawful under the
Act. A different construction to equate the requirement of
this Act with mere subjective satisfaction of the Centra
CGovernment, when the power to declare an association to be
unl awful depends on the factual existence of the grounds
whi ch are anenable to objective determ nation, would result
in denuding the process of adjudication by the Tribunal of
t he entire nmeani ng and content of t he expression
"adj udi cati on’

20. As earlier mentioned, the requirenent of specifying the
grounds together with the disclosure of the facts on which
they are based and an adjudication of the existence of
sufficient cause for ~declaring the association to be
unlawful in the formof decision after considering the
cause, if any, shown by the association in response to the
show cause notice issued to it, \are all consistent only with
an objective determnation of the points in controversy in a
judicial " scrutiny conducted by a Tribunal constituted by a
sitting Hi.gh Court Judge, which distinguishes the schene
under this Act with the requirement under the preventive
detention laws to justify the anticipatory action of
preventi ve detention based on suspicion reached by a process
of subjective satisfaction. The schene under this Act
requiring adjudication of the controversy in this nanner
nmakes it inplicit that the mnimumrequirement of natura
justice must be satisfied, to nake the adj udi cati on
meani ngful . No doubt, the requirenment of natural justice in
a case of this kind nust be tailored to safeguard public
interest which nmust always outwei gh every | esser interest.
This is also evident fromtile fact that the proviso to sub-
section (2) of Section 3 of the Act itself pernits the
Central Governnment to withhold the disclosure of facts which
it considers to be against the public interest to disclose.
Simlarly, Rule 3(2) and the provisoto Rule 5  of the
Unl awful Activities (Prevention) Rules, 1968 also permt
non-di scl osure of confidential documents and information
which the Government considers against the public interest

to disclose. Thus, subject to the non-disclosure of
informati on which the Central CGovernment considers to be
against the public interest to disclose, all information and

evidence relied on by the Central Government to support the
decl aration nade by it of an association to be unl awful, has
to be disclosed to the association to enable it to  show
cause against the same. Rule 3 also indicates that as far
as practicable the rules of evidence laid down inthe Indian
Evi dence Act, 1 872 nust be foll owed. A departure has to be
made only when the public interest so requires. Thus,
subject to the requirenent of public interest which nust
undoubt edly outwei gh the interest of the association and its
menbers, the ordinary rules of evidence and requirenent of
natural justice rmust be followed by the Tribunal in " making
the adjudi cati on under the Act.

21. To satisfy the mnimum requirenents of a proper
adj udi cation, it is necessary that the Tribunal should have
the nmeans to ascertain the credibility
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of conflicting evidence relating to the poi nt's in
controversy. Unless such a neans is available to the

Tribunal to deternine the credibility of the material before
it, it cannot choose between conflicting material and decide
which one to prefer and accept. |In such a situation, the
only option to it would be to accept the opinion of the
Central CGover nrrent , wi thout any neans to t est t he
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credibility of the material on which it is based. The
adj udi cati on nade would cease to be an obj ective
determi nati on and be neani ngl ess, equating the process wth
nmere acceptance of the ipse dixit of the Central Governmnent.

The requirenent of adjudication by the Tribunal contenplated
under the Act does not pernmit abdication of its function by
the Tribunal to the Central Governnent providing nerely its
stanp of approval to the opinion of the Central Governnent.

The procedure to be followed by the Tribunal must ,

therefore, be such which enables the Tribunal to itself
assess the credibility of conflicting material on any point
in controversy and evolve a process by which it can decide
whet her to accept the version of the Central Governnent or
toreject it in the light of the other view asserted by the
associ ati on. The difficulty in this sphereis likely to
arise inrelation to the evidence or material in respect of
which the Central Government clains non-disclosure on the
ground ,of public’interest.

22. It i's obvious that the “unlawful activities of an
associ ati'on” may quite often be clandestine in nature and,

therefore, the source of evidence of ‘the unlawful activities
may require continued confidentiality in public interest.

In such a situation, disclosure of the source of such
information, and, may be, also full particulars thereof, is
likely to be against the public interest. The schene of the
Act and the procedure for inquiry indicated by the Rules
franmed t her eunder provi de for nmai-nt enance of
confidentiality, whenever required in public i nterest.

However, the non-disclosure of sensitive information and
evidence to the association and its office-bearers, whenever
justified in public interest, does not necessarily inply its
lion-disclosure to the Tribunal as well. I'n such cases
where the Tribunal is satisfied that nondisclosure of such
information to the association or its office-bearers is in
public interest, it may permt-its non-disclosure to the
association or its office-bearers, but in order to perform
its task of adjudication as required by the Act, the
Tri bunal can look into the same for the purpose of ‘assessing
the credibility of the information and satisfying /itself
that it can safely act on the sanme.. In such—a situation

the Tribunal can devise a suitable procedure whereby it can
itself examne and test the credibility of —such nmateria

before it decides to accept the sane for determning the
exi stence of sufficient cause for declaring the association
to be unlawful. The nmaterials need not be confined only to
| egal evidence in the strict sense. Such a procedure would
ensure that the decision of the Tribunal is an adjudication
made on the points in controversy after assessing the
credibility of the material it has chosen to accept, without
abdicating its function by nerely acting on the ipse /dixit
of the Central Government. Such a course would satisfy the
m ni mum requi rement of natural justice tailored to suit the
ci rcunmst ances of each case, while protecting the rights of
the association and its nenbers, wthout
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jeopardising the public interest. This would also ensure
that the process of adjudication is not denuded of its
content and the decision ultimately rendered by the Tribuna

is reached by it on all points in controversy after
adjudi cation and not by nmere acceptance of the opinion
already formed by the Central Governnent.

23. In John J. Morrissey and G Donald Booher v. Lou B

Brewer3 the United States Suprene Court, in a case of parole
revocation, indicated the mninmum requirements to be
foll owed, as under: (L Ed pp. 498-99)
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"Qur task is limted to deciding the mininum
requi renents of due process. They include (a)
witten notice of the claimed violations of
parole; (b) disclosure to the parolee of
evi dence against hinm (c) opportunity to be
heard in person and to present w tnesses and
docunent ary evidence; (d) the right to
confront and cross-exanm ne adverse Ww tnesses
(unless the hearing officer specifically finds
good cause for not allowing confrontation);

(e) a "neutral and detached’ hearing body such
as a traditional parole board, nmenbers of
whi ch need not be judicial officers or
| awers; and (f) a witten statenent by the
factfinders as to the evidence relied on and
reasons  for - revoking parole. We enphasi se
there is no thought to equate this second
stage of parole revocation to a crimna

prosecution in _any sense. It is a narrow
inquiry; the process should be flexible enough
to consi der evidence i ncl udi ng letters,

affidavits, and-other material that would not
be adm ssiblein an

adversary crimnal trial." (enphasis supplied)
24, In~ Paul lvan Birzon v. Edward S. King4
placing reliance on Mrrissey3, while dealing
with a simlar situation, when confidentia

information had to be acted on, it was
indicated that the credibility issue could be
resol ved by t he Board retaining
confidentiality of the i nf ormati on but

assessi ng the credibility itself, " and a
nodi fi ed procedure was indicated as under

the board was required to deci de whether it
woul d believe theinformants or the parolee
and his witnesses. The infirmty that we

see in the hearing/and determination’ by the
parol e boar d is that it resol'ved the
credibility issue solely on the basis of the
State report, wthout itself  taking the
statements from the informants. Thus the
board had no way of know ng how reliable the
informants were and had no real basis on which
to resolve the credibility issue against the
parol ee. ...

W do not nean to intimate that the board
shoul d have t aken testi nony from the
informants at the hearing and | given the
parolee the opportunity to Cross-exam ne

What we do nean is that the board should’' have
received the information directly “from the
informants (although not necessarily 'in the
presence of the parolee), instead of relying
solely on the State report. The board could
then have reached its own concl usions

3 408 US 471 : 3 3 L Ed 2d 484 (1972)

4 469 F 2d 1241, 1244-45 (1972)
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about t he relative reliability of t he
i nf ormant s’ statenents and those of t he

parol ee and his w tnesses.

Simlarly, the board could then have made its
own decision about how realistic were the
claims of potential danger to the informants
or to State parole officers if their identity
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was disclosed, instead of placing exclusive
reliance on the State report. Thus, we hold

that, in relying exclusively on the witten
synopsis in the State report, which was the
only evidence of a parole violation, in the
face of the parolee’ s denial and hi s

presentation of the testinony of ot her
wi t nesses, the revocation of Satz's parole was
fundanentally wunfair to himand was a denia
of due process of law "
25. Such a nodi fi ed procedure whil e ensuri ng
confidentiality of such information and its source, in
public interest, also enables the adjudicating authority to
test the credibility of the confidential information for the
purpose of deciding whether it has to be preferred to the
conflicting evidence of -the other side. This nodified
procedure satisfies the mnimum requirenments of natura
justice and also retains the basic elenent of an
adj udi catory process which involves objective determnation
of the factual basis of the action taken
26. An  authorised restriction saved by Article 19(4) on the
freedom conferred by Article 19(1)(c) of the Constitution
has to be reasonable. In this statute, provision is made
for the notification to becone effective on its confirmation
by a Tribunal constituted by a sitting H/gh Court Judge, on
adj udi cation, after a show cause notice to the association
that sufficient cause exists for ~declaring it to be
unl awf ul . The provision for adjudication by judicia
scrutiny, after a show cause notice, of existence of
sufficient cause to justify the declaration must necessarily
inply and inport into the inquiry, the mninmum requirenent
of natural justice to ensure that the decision of the
Tribunal is its own opinion, formed on the entire available
material, and not a nmere inprimatur of the Tribunal | affixed
to the opinion of the Central Government. Judicial scrutiny
inplies a fair procedure to prevent the vitiating el ement of
arbitrariness. Wiat is the fair procedure in a given case,
would depend on the materials constituting the factua
foundation of the notification and the manner in which the
Tribunal can assess its true worth. This has to be
determ ned by the Tribunal keeping in view the nature of its
scrutiny, the mnimmrequirenent of natural  justice, the
fact that the materials in such matters are not confined to
| egal evidence in the strict sense, and that the scrutiny is
not a crimnal trial. The Tribunal should formits opinion
on all the points in controversy after assessing for itself
the credibility of the material relating to it, even though
it my not be disclosed to the association, if (the public
i nterest so requires.
27.1t follows that, ordinarily, the naterial on which /the
Tribunal can place reliance for deciding the existence of
sufficient cause to support the declaration, nust be of the
kind which is capable of judicial scrutiny. In . this
context, the claimof privilege on the ground of public
interest by the Centra
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CGover nirent would be permissible and the Tribunal is
enpowered to devise a procedure by which it can satisfy
itself of the credibility of the material w thout disclosing
the same to the association, when public interest so
requires. The requirements of natural justice can be
suitably nodified by the Tribunal to exanmine the materia
itself in the manner it considers appropriate, to assess its
credibility without disclosing the same to the association
Thi s nodi fi ed procedure woul d satisfy t he M ni mum
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requirenent of natural justice and judicial scrutiny. The
deci sion woul d then be that of the Tribunal itself.

28.On the above construction made of the provisions of the
Act, the alternative argunment relating to constitutionality
does not nerit consideration

29. Having indicated the requirements of a valid adjudication
by the Tribunal nmde under the Act, we now proceed to
exam ne the merits of this case

30. The allegations nade by the Central Governnment against

the Association Jamaat-E-Islami Hind - were totally

deni ed. It was, therefore, necessary that the Tribuna
should have adjudicated the controversy in the manner
i ndi cat ed. Shri Soli J. Sorabjee, |earned counsel for the

Associ ation, Jammat-E-1slam Hi nd, contended that apart from
the all egations nade being not proved, in |aw such acts even
if proved, do not constitute "unlawful activity" within the
meaning of that ~expression defined in the Act. In the
present case, the alternative subm ssion of Shri Sorabjee
does not ‘arise for consideration on the view we are taking
on his first subnmission. The only material produced by the
Central CGovernment to support the notification issued by it
under Section 3(1) of the Act, apart froma resunme based on
certain intelligence reports, are the statements of Shri
T.N.  Srivastava, Joint Secretary, Mnistry of Hone Affairs
and Shri N C. Padhi, Joint Director, IB. Nei t her  Shri
Srivastava nor Shri’ Padhi has deposed to any fact on the
basi s of personal know edge. Their entire version is based
on official record. The resune is based on intelligence
reports submtted by persons whose nanes have not been
di scl osed on the ground of confidentiality. ~1n other words,
no person has deposed from personal know edge whose veracity
could be tested by cross-exani nation. Assuning that it was
not in public interest to disclose the identity of  those
persons or to produce themfor cross-examnation @by the
other side, some method shoul d have been adopted by the

Tribunal to test the credibility of their version. The
Tri bunal did not require production of those persons before
it, even in canera, to question them and test the

credibility of their version. On_ the other ~ hand, the
persons to whomthe alleged unl awful acts of the Association
are attributed filed their affidavits denyi ng the
all egations and also deposed as witnesses to rebut these
all egations. In such a situation, the Tribunal had no neans
by which it could decide objectively, which of “the two
conflicting versions to accept as credible.- There was~ thus
no objective determ nation of the factual  basis for the
notification to amount to adjudication by the  Tribunal
contemplated by the statute. The Tribunal ' has nerely
proceeded to
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accept the version of the Central Government w thout taking
care to know even itself the source fromwhich it cane or to
assess credibility of the version sufficient to inspire
confidence justifying its acceptance in preference to the
sworn denial of the witnesses exam ned by the other side.
Qoviously, the Tribunal did not properly appreciate and
fully conprehend its role in the scheme of the statute and
the nature of adjudication required to be made by it. The
order of the Tribunal cannot, therefore, be sustained.

31. In this view of the matter, the challenge to the
constitutionality of the said Act nade in the wit petition
does not survive.

32. Needless to say, our conclusion on the appeal is based
upon the material placed before the Tribunal and its
treatment of it. CQur conclusion shall not be taken to debar
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action under the said Act against the Association hereafter
if the necessary material is available.

33. Consequently, the civil appeal is allowed. The order
dated 11-4-1994 passed by the Tribunal is quashed. The wit
petition is dism ssed.
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