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PETI TI ONER
M C. GUPTA ETC.

Vs.

RESPONDENT:
A. K GJPTA & ORS. ETC

DATE OF JUDGVENT15/12/1978

BENCH
ACT:

I ndi an Medical Council ‘Act, 1956, S. 2(f) read with
General Regul ations, ~R 4, "Medicine", includes specialist
branch of cardiology -"Research experience", computation,
hol di ng~ of specified post whether pre-requisite while
conduct i ng research-"Teachi ng experience" in foreign

i nstituti'ons when can be taken into account.

HEADNOTE:

The appellant/ Dr. M C Gupta and the sixth respondent
Dr. R N Tandon, were appointed to the post of 'Professor
in medicine in State Governnent Medi cal ~ Col | eges. The
appoi ntnents were ‘made by the State CGovernnent, on the
recomendati on of U. P. Public Service Conm ssion, which had
earlier wth the assistance -of four medical experts,
sel ected them through an interview The respondents No. 1, 2
and 3 who were also candidates for the post filed a wit
petition in the High Court, challenging the selection and
appointnent of Dr. M C GQupta and Dr. R N. Tandon, though
no mala fides were attributed to the Conmission. A Single
Judge of the Hgh Court issued a wit quashing the
sel ection, on the ground that neither of the two selected
doctors had the requisite teaching experience ‘and that
neither of themwas qualified for selection as Professor of
Medi cine. In appeal, the appellate Bench of the H gh Court
confirmed the order quashing the selections, and further
guashed the order of appointnment, remtting the matter to
the Conmission, directing it to nake fresh selection in
consonance with the interpretation put upon the relevant
regul ation, by the court.

Allowing the three connected appeals, one by br. M C
Gupta, and two by the State of U P., the Court
N

HELD . |. Medicine includes cardiology. The Medica
Council of India, a body conposed of experts, have in the
regul ations clearly manifested their approach when'they said
that cardiology is a specialist branch under nedicine. Were
general subject such as nmedicine or surgery is being dealt
with, in a regulation, the specialist branch under it would
be covered, though not vice versa, because if one wants to
hold a post in the specialist branch, he nmust of necessity
have teaching experience in the specialist branch. [859 G
860 D, 861 E].

I1. If general regulation 4 is properly analysed for
the purpose of conputi ng research experi ence, the
prerequisite is that the research nust be done after
obtaining the requisite post-graduate qualification. It has
no reference to the post held by the person engaged in
research at the tine of conducting the research, and, to say
that holding of the post specified in the regulation, is a
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pre-requisite while conducting research, is to read in
regul ation 4, what is not prescribed thereunder. [862 D F].
[, Teachi ng experience in foreign teaching
institutions can be taken into account, but, they nust be
some recogni sed institutions of repute and not any

institution outside the territory of India. 865 G 866 (.
854

State of Bihar & Anr. v. Dr. Asis Kumar Mikherjee &
Os., [1975] 2 SCR 894; foll owed.

Vade Mecum :

In view of the twilight zone of Court’s interference in
appoi ntnent to posts requiring technical experience made
consequent upon selection by Public Service Conm ssion
ai ded and advi sed by experts having technical experience and
hi gh acadenic qualifications in the specialist field,
probi ng teachi ng/ research ~experience in technical subjects,
within the framework of Regulations framed by the Medica
Counci |l of India, under s. 33 of the Indian Medical Counci
Act, 1956 and approved by the Governnent of India, the
courts should be slow to interfere with the opinion
expressed by the experts,  unless there are allegations of
mal a fides against them [857E-G.

University of Msore & Anr. v. C D. Govinda Rao &
Anr., [1964] 4 SCR 575; applied.

State of Blhar & Anr. v. Dr. Asis Kumar Mikherjee &
O's., [1975] 2 SCR 894; expl ai ned.

JUDGVENT:

ClVIL APPELLATE JURI.SDICTION: G vil Appeals Nos. 357/77
and 1142-1143/78.

Appeal s by Special Leave fromthe Judgnment and Order
dated 28-8-75 and 17-9-75 of the Al ahabad H gh Court in
Speci al Appeal Nos. 233, 254 and 264 of 1975.

L. N. Sinha, Santosh Chatterjee, Vineet Kumar and P. P
Singh for the Appellant in CA 357/77.

S. N  Kacker, Sol. GCeneral, M V. Goswani ~and Rajiv
Dutt for the Appellants in CA 1142-1143/78 and RR 4 and 5 in
CA 357/ 77

A. K Sen, S. C Patel and Bi shanber Lal for Respondent
No. 1 in Al the appeals.

V. M Tarkunde, S. C Patel and Bishanmber Lal for R 2
in all appeals

G L. Sanghi, S. C. Patel and Bishanber Lal for R 3 in
all appeal s.

Rajiv Dutt and P. C. Kapur for R 6 in CA 357/77.

Santosh Chatterjee and Vineet Kumar for R 6 in CA
1142/ 78.

The Judgrment of the Court was delivered by

DESAI, J. Respondents Nos. 1, 2 and 3 in Cvil Appea
No. 357/77 filed wit petition No. 5462/74 challenging the
selection by U P. Public Service Conm ssion (' Comm ssion’
for short) and subsequent appointnent by U P. State
Government of appellant and respondent No. 6 to the post of
Professor in Medicine in State Governnment Medi cal Coll eges.
A l earned single Judge of the H gh Court quashed the sel ec-
855
tions. Four appeals came to be preferred against the
j udgrment quashing selections. Special Appeal No. 232/75 was
filed by Dr. R N Tandon, respondent No. 6; Special Appeal
No. 233 of 1975 was preferred by the present appellant Dr.
M C. CGupta; Special Appeal No. 264 of 1975 was preferred by
the State of U P.; and Special Appeal No. 256 of 1975 was
filed by respondents Nos. 1, 2 and 3 in GCvil Appeal No.
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357/ 77 against that part of the judgnent of the |earned
singl e Judge by which appointnent of appellant Dr. M C
Gupta and respondent No. 6, Dr. R N Tandon, was not
guashed.

The appellate Bench partly allowed the appeals and
while confirmng the order quashing the selection of Dr. M
C. CQpta and Dr. R N Tandon, also quashed their
appointnent and renitted the natter to the Conm ssion
directing it to re-examine the relative nmerits of al
candidates in the light of the interpretation put upon the
rel evant regulations by the Court. Arising fromthis comon
judgrment, three appeals by special |eave are preferred to
this Court. Civil Appeal  No. 357/77 is preferred by Dr. M
C. Gupta and Civil Appeals Nos. 1142 & 1143 of 1978 are
preferred by the State of U P

To focus the attention on the contention raised at the
hearing of these appeals, a brief resunme of facts would be
advant ageous. The Commission invited applications for two
posts of Professor of Medicine in the State Medical Colleges
as per its advertisenent dated 8th Sept enber 1973,
subsequently —extending the last date for receipt of
applications to 30th March 1974, Dr. M C GQupta and Dr. R
N. Tandon (referred to as the 'appellants’) along with Dr.
A. K @upta, Dr. Brij Kishore and Dr. S. N Aggarwa
(referred to as 'respondents 1, 2 and 3), applied for the
post. The adverti senent set out t he prescri bed
qualifications for the post under Regulations nade under s.
33 of the Indian Medical Council~ Act, 1956 ('Act’ for
short). They were in. respect of the academ c attai nnents,

teachi ng/ research experience, ~upper age linmt, etc. The
Comm ssion was assisted by four nedical” experts in the
matter of interview, selection and recommendation of

sui tabl e candi dates satisfying the requisite qualifications
for the post. The Commission selected D. M C Gupta and
Dr. RN Tandon for the two posts of Professor in Mdicine
and recomended their names to the State Governnent,
Respondents 1, 2 and 3 who were also candidates for the
post, presumably cane to know about the recomendati on and
noved the Hi gh Court on 13th Septenber 1974 by way of 'a wit
petition questioning the selection. The petition was
admtted and rule nisi was issued. An ex-parte interimstay
restraining the Governnent from making the appoi ntments was
granted but sub-
856
sequently it was vacated. The State CGovernnent accepted the
reconmendati ons of the Conmission and appointed Dr. M C
Gupta and Dr. R N Tandon as Professors of Medicine on 30th
Cct ober 1974. The petition was subsequently amended
guestioning the order of appointnent. As already stated
above, the |earned single Judge held that neither Dr. M C
GQupta nor Dr. R N Tandon had the requisite -teaching
experience and that neither of them was qualified for
sel ection as Professor of Medicine and accordingly allowed
the wit petition and quashed the selection. By a commpn
judgrment in the appeals arising from the judgnment of the
| earned single Judge, the appellate Bench confirned the
order quashing the selections and further quashed the order
of appointnment and remitted the matter to the Comm ssion
directing it to make fresh selection in consonance with the
interpretation put upon the relevant regulations by the
Court. Three appeals are before us. These three appeals
obviously were heard together and are being di sposed of by
this common j udgnent.

The sel ection and appointnment of Dr. MC. Gupta and Dr.
R N. Tandon were questioned only on one ground in that each
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of them did not satisfy the requisite teaching/research
experience. The controversy in these appeals centres round
the question of teaching/research experi ence and the
rel evant regulation in this behalf may be extracted:

Post Academ c Subj ect Teachi ng/
Qualification Resear ch
experi ence

(b) Professor/ MD., MRC P., Mdicine (b) As Reader/

Associ at e F.RCP., Asst. Professor
Pr of essor Speciality i n Medicine for
Board of 5 years in a
I nternal Medicine Medi cal Col | ege
(USA) or an after requisite
equi val ent post - graduat e
gualification.in qualification

t he subj ect .

Regul ation 4 of General Regul ations provides as under
"4, 50% of the time spent in recognised research

under the Indian Council” of Medical Research or a

University or a Medical College, after obtaining the

requi site post-graduate qgualification be count ed

towards teaching “experience in the same or an allied
subj ect provided that 50% of the teaching experience
shal | be the regul ar teaching experience."

The teachi ng/ research experience claimed by each of the
appel l ants nay be set out and then the coments of each side
in respect of each item may be exam ned:

857
Experience of Dr. M C Gupta.
. 25th January 1965 to 19th About 6 years and
July 1971-Lecturer in Cardio- 6 nmonth's teaching
logy in the Dept. of Medicine experience.

[1 July 71 upto the date of About 3 years, 2
appoi nt nent as Prof essor- nont hs’ teaching
Reader in Medicine in S.N. experi ence.

Medi ci ne Col | ege, Agra.
Experience of Dr. R N Tandon
. 1st COctober 1965 to 31st One years’ teaching

Cct ober, 1966- Post doct or al experience.
teaching fellow, Dept. of
Medi ci ne, State University
of New York at Buffal o, USA

Il 1st February, 1967 to 31st One year’s teaching
1968- As a Lecturer while experi ence:
posted as Pool O ficer Dept.
of Medicine in GSVM Medi ca
Col | ege, Kanpur.

[11  5th April 1968 to 4th July 15 Months’ teachi ng
1969- Post doctoral research experi ence.
fellow, Dept. of Medical in
GVSM Medi cal Col | ege, Kanpur

IV 29th July 1969 to 30th October Over 5 years teaching
1974- (dat e of appointnent as experi ence.
Prof essor) - Asst. Professor
of Medicine, State University
of New York, at Buffal o USA.

Before the rival coments are probed and anal ysed, it
woul d be necessary to keep in viewthe twlight zone of
Court’s interference in appointnment to posts requiring
technical experience made consequent upon selection by
Public Service Conmission, aided by experts in the field,
within the framework of Regulations framed by the Medica
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Council of India under s. 33 of the Indian Medical Counci
Act, 1956, and approved by the Governnent of India on 5th
June 1971. Wen selection is nmade by the Conmi ssion aided
and advised by experts having technical experience and high
academ c qualifications in the specialist field, probing
teachi ng/research experience in technical subjects, the
Courts should be slow to interfere with the opinion
expressed by experts unless there are allegations of nmala
fides against them It would nornally be prudent and safe
for the Courts to |eave the decision of acadenmic matters to
experts who are nore famliar with the problens they face
than the Courts generally can be. Undoubtedly, even such a
body if it were to contravene rules and regul ations binding
upon it in making the selection and reconmending the
sel ectees for appoi ntnent, the Court in exercise of
extraordinary jurisdiction to enforce rule of Ilaw, rmay
interfere in a wit petition under Article 226. Even then
the Court, while enforcing the rule of law, should give due
wei ght

858

to the opinions expressed by the experts and al so show due
regard to its recommendations on which the State Government
acted. If the recomendations made by the body of experts
keeping in view the relevant rul es and regul ati ons nanif est
due consideration /of all the relevant factors, the Court
should be very slow to interfere with such recommendati ons
(see, The University of Mysore & Anr. v.  C. D. CGovinda Rao &
Anr.,(1). In a nore conparable situation in State of Bihar &
Anr. v. Dr. Asis Kumar Mikherjee,” and Os.,(2) this Court
observed as under:

"Shri Jagdi sh- Swaroop rightly stressed that once
the right to appoint belonged to Governnment the Court
could not usurp it nerely because it wuld have chosen
a different person as better qualified or given a finer
gloss or different construction to the regulation on
the score of a set formula that rel evant circunstances
had been excluded, irrelevant factors had i nfluenced
and such like grounds famliarly invented by parties to
i nvoke the extraordinary jurisdiction under Art. 226.
True, no speaking order need be nade while appointing a
government servant. Speaking in - plaintitudinous terims
these propositions may deserve serious reflection. The
Adm nistration should not be thwarted in the  usual
course of nmaki ng appoi ntnents because sonmehow it
di spl eases judicial relish or the Court does not agree
with its estimate of the relative worth of the
candi dates. Is there violation of a fundanmental right,
illegality or a skin error of |aw which vitiates the
appoi nt nent ".

Wth t hese bl urred contours of peri phery of
jurisdiction under Article 226 to interfere with selections
made by an independent body |ike Public Service Conmi ssion
not attributed any mala fides, assisted by four experts in
the field who presunmabl y knew what constituted
teachi ng/research experience, what institutions are treated
prestigi ous enough, in which teaching/research experience
woul d be treated valuable, we nmay exanmne the riva
contentions.

Two contentions which have found favour with the Hi gh
Court must engage our attention: (1) In order to satisfy the
experience qualification for the post of Professor in
Medi ci ne, the teachi ng/research experience nust be in
nedi cine and stricto sensu Cardiology being a separate
branch, experience of teaching/research in Cardiol ogy cannot
be availed of, and (2) any such experience to satisfy the
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regul ation nmust be acquire while holding the post of Reader
or Assistant Professor (including the post of Lecturer) in
Medi ci ne.

The controversy centres round the connotation of the
expr essi on
859
"medicine’. Does it include Cardiology or Cardiology is a
separate Branch ? Section 2(f) of the Act defines nedicine
to mean nodern scientific medicine in all its branches and
includes surgery and obstetrics, but does not include
veterinary medicine and surgery. This is too wde a
definition to assist us in the problem posed for the
decision of the Court. In the world of nedical science there
are general subjects and specialities. Mdicine and surgery
are general subjects. To wit, Cardiology is a speciality in
nmedi ci ne and orthopaedicsis . a speciality in surgery. Even
the regulation from page 8 ~onwards bears the heading
" Speci alist Branch wunder Medicine and Surgery’. Cardi ol ogy
finds its place as~ a specialist branch under nedicine. The
rel evant ‘regul ati-on requires teachi ng/ research experience in
nmedi ci ne. Cont enti on i's, if any one who has
teachi ng/ research experience in Cardiol ogy, could he be said
to have such experience in nedicine ? In this context we
must recall regul ation 4 which provides that 50% of the tinme
spent in recognised research after obtaining the requisite
post-graduate qualification shal |l be count ed t owar ds
teachi ng experience in the sanme or allied subject provided
that 50% of the teaching experience shall be the regular
teachi ng experience. If research in allied subject can be
taken to satisfy the requi site experience, teachi ng
experience in a speciality under the general head coul d not
be put on an inferior footing. Undoubtedly, if the post is
in a specialist departnent, the requisite teaching/research
experience will have to be in the speciality. To illustrate,
if one were to qualify for being appointed as Professor/
Associ ate Professor of Cardiology, his teaching experience
nmust be in Cardiology though his research experience could
as well be in Cardiology or allied subject. A person having
such experience in the general subject nedicine cannot
qualify for the speciality. That it what distinguishes the
speciality fromthe general subject. This becones clear from
the fact that in a nunmber of hospitals there may not be
posts in specialist branches and sonmeone working .in the
general departnment nay be assigned to do the work  of
speci alist branches. |If a particular hospital ~has not got
Cardiology as a specialist branch, a Reader or Assistant
Professor in the Department of Medicine may be required to
| ook after Cardiology cases and teaching of Cardiology as a
subject. In that event he is certainly a Reader/Assistant
Professor in Medicine teaching one of the subjects, viz.,
Car di ol ogy which again fornms part of the general curricul um
of the subject of nedicine. Therefore, it is not proper to
divorce a specialist branch subject from the genera
subject. It cannot be seriously contended that medicine does
not include Cardiology. To be qualified for the speciali st
branch of Cardiology, the mninum acadenic qualification is
M D. (Medicine). This would clearly show that after
acquiring the general qualification one can take the
speci ali st branch. If any other approach is adopted it would

wor k
860
to the disadvantage of the person who while being posted in
the Departrment of Medicine, is asked to teach a subject

which is necessary for being taught for qualifying for MD.
but which can be styled as speciality. He woul d
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simul taneously be denied the teaching experience in the
subj ect of Medicine. An extrene argunent was urged that in
adopting this approach it nmay be that sonebody nmay be
working in different specialist branches such as Neurol ogy,
Gastroenterol ogy, Psychiatry, etc. and each one would
qualify for being appointed as Professor of Medicine wthout
havi ng even a tickle of experience on the subject of genera
nedi cine. This wld apprehension need not deter us because
it should be first renenbered that any one going into
speci ali st branch wunder nedicine has to be MD. (Mdicine).
Thereafter, if he wants to becone a Professor in the
speci alist branch such as Car di ol ogy, the academ c
qualification required is to hold a degree of DM in the
Speci al i st Branch. This becones clear froma perusal of the
regulations. It 1is not necessary, therefore, to go into the
di ctionary meani ng of the expression 'nedicine’ to determne
whether it includes Cardiology. The Medical Council of
India, a body conmposed of experts have in the regul ations
clearly manifested their approach when they said that
Cardiology is a specialist branch under nedicine. |[pso
facto, nmedicine includes Cardiology. It was not disputed
that one qualifying form MD. (Medicine) has to learn the
subject of Cardiology. And it nust be remenbered that the
four experts aiding and advising the Conm ssion have
consi dered teaching experience in Cardiology as teaching
experience in Mdicine. The counter-affidavit on behal f of
the Commission in terms states that nedicine is a wi de and
general subject and includes Cardiol ogy whereas for the post
of Professor of Cardiology a further two years  specia
training in Cardiology or D.M -in Cardiology after MD. in
Medi ci ne has been | aid down as a requisite qualification by
the Medical Council. It is further stated that teaching
experience in Cardiology will make the person eligible for
the post of Professor of Medicine. That was the view of the
experts who assisted the Conmi ssion. Incidentally it may be
mentioned that M. V. M Tarkunde, |I|earned counsel for
respondents 1, 2 and 3 took serious exception to giving any
weight to the counter-affidavit « because it has not been
sworn to by any expert aiding or advising the Comm ssion or
by any officer or Menber of the Conmission but by an Upper
Di vi sion Assistant whose source of know edge is the |lega
advice tendered to him In paragraph 1 of the affidavit the
deponent says that he has been deputed by the Conmi ssion to
file the counter-affidavit on their behalf and as such he is
fully acquainted with the facts deposed to in the affidavit.
It is our sad experience that responsible authorities avoid
filing affidavits in courts when it behoves themto assist
the Court and facilitate the decision of the questions
brought before the Court

861

but on this account alone we would not wholly ignore the
counter affidavit.

Sone docunents were brought to our notice show ng that
in State University of New York at Buffalo, U S A the
Assi stant Professor of Cardiology is designated as Assistant
Professor of Medicine. Further, in the Agra University
Cal endar, Cardiology is included in the Departnment of
Medicine. Simlarly it was also pointed out that the
Department of Medicine in the University of Manchester
i ncl udes Lecturer in Car di ol ogy. Apar t from this
adm ni strative arrangenent, it could not be seriously
disputed that Cardiology is a specialist branch under
nedi cine and it could not be wholly divorced from nedicine.
Under the general head ’'nmedicine’ nunber of subjects are to
be taught, one such being Cardiology. If a teacher is asked
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to teach Cardiology as one of the subjects for genera
nedi ci ne, could he be at a disadvantage by being treated as
havi ng not acquired teaching experience in medicine ? Even
under general nedicine, apart frommedicine as a subject,
there are numerous other subjects and papers and there would
be one or nore persons incharge of one or nore subjects and
papers and i ndi sputably each one woul d be gai ni ng experience
in general nedicine. If general nedicine is to be restricted
only to the paper on nedicine, it would lead to a startling
as result, as startling as it was sought to be urged when it
was said that a person teaching Neurol ogy could not be said
to be gaining teaching experience in nedicine. The matter
has to be |looked at from this angle, viz., that where
general subject such as nedicine or surgery is being dealt
with in a regulation, “the specialist branch under it would
be covered, though not vice versa, because if one wants to
hold a post in the specialist branch he nmust be of necessity

have teaching experience in the specialist branch. 1In
reaching /'this conclusion the seniority |l|ist maintained
branch wi'se would hardly be helpful. Therefore, it is not

possible to agree with the High Court that the subject of
nmedi ci ne under the regulation is exclusive of the other
subj ects nentioned therein and, therefore, does not include
Car di ol ogy.

The second contention which found favour with the Hi gh
Court was that the requisite teaching or research experience
nmust be acquired while holding the post set out in the
regulation in that subject. In other words, the view of the
H gh Court is that the teaching/research experience nmust be
acquired while hol ding the post  of Reader/ Assi st ant
Professor in Medicine for five years in a Mdical College.
The Hi gh Court placed the enphasis on the experience
acquired while holding the post. The relevant regulation
requi res teachi ng/research experience as Reader/Assistant
Pr of essor (which includes Lecturer)

862

in Medicine for five years in a Medical College. Regulation
4 has to be read along with specific regulation. Regulation
4 clearly shows that 50%of the time spent in recognised
research in the same or allied subject will be given credit

provided that 50% of the teaching experience shall _be
regul ar teaching experience. The specific regul ation
prescribing the qualification will have to be read subject

to the general regulation prescribed under regulation 4
because the experience qualification prescribedin specific
regul ation must be calculated according to the formula
prescribed in general regulation no. 4. The specific
regul ation requires 5 years’ teaching/research experience.
In calculating the research experience in the |Ilight of
regulation 4, 2 1/2 years’' experience shall be specifically
teachi ng experience and credit can be given to the extent of
50% of the time spent in recognised research as prescribed
in the regulation, which experience can be in the same
subject, viz., the subject for which the recruitment is
being made or in allied subject. So far there is no dispute.
The question is: while acquiring research experience, is it
i ncumbent that the person conducting research nust also hold
of necessity designated post in the regulation ? Now, if
general regulation 4 is properly analysed for the purposes
of computing research experience, the pre-requisite is that
the research nust be done after obtaining requisite post-
graduate qualification. It has no reference to the post held
by the person engaged in research at the tine of conducting
the research. The heading is 'teachi ng/research experience’

The dichotony wll have to be applied to teaching and
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research experience for the purpose of computation. So far
as teaching experience is concerned, it nust be acquired
while holding the post specified in the regulation. But to
say that holding of the post is a pre-requisite while
conducting research is to read in regulation 4 what is not
prescribed thereunder. The specific regulation prescribing
qualification will have to be read subject to genera
regul ation 4 and not vice versa. This al so becones nanifest
fromthe fact that general regulation 4 also provides that
50% of the teaching experience shall be regular teaching
experience neaning thereby that iif sonmeone is engaged
exclusively in research, he cannot claim to satisfy the

teaching experience qual i fication prescri bed in the
regul ati on. Reading specific regulation with genera
regulation 4, it enmerges that teaching experience shall be

acquired while holding the particular post specified therein
and the research experience can be taken into account if the
person i s engaged in research after obtaining post-graduate
qualificationand it has nothing to do with the hol ding of
the post." One may be engaged as a research schol ar and hol ds
no teaching post. The research is ~hardly related to post
though capacity for research is directly related to academnic
attai nment. That has been

863

taken care of. Teaching it indisputably related to the post
because a higher post nay entail greater responsibility for
coaching in higher classes. This conclusion is reinforced by
the | anguage of ' general regulation 4 which pernits
recogni sed research  under the Indian Council - of Medica
Research whi ch body may not have such hierarchical posts of
Lecturer or Assistant Professor or Reader. These three
designations are to be found in teaching institutions and
not in research institutions. |If it were, therefore, to be
hel d that even while acquiring research experience one mnust
hold the post of either Reader or Assistant Professor, it
woul d di scourage many persons conducting research under the
I ndi an Council of Medical Research. It is, therefore, not
possible to agree with the generalisation nade by the High
Court that teaching/research experience to qualify for the
post of Professor nust be acquired while working as a Reader
or Lecturer.

Having cleared the ground about the interpretation of
requisite regulations, we nust nowturn to exam ne the two
i ndi vi dual cases.

Inre:Dr. M C Cupta.

The experience qualification of Dr. MC. Cuptahas been
extracted above. There is no dispute between the parties
that he was appointed and was working as Reader in Medicine
in S.N. Medical College, Agra, from28th July 1971 till 30th
March 1974 which was the |ast date by which applications had
to be submitted to the Commission. This would give hima
teachi ng experience of 2 years 8 nonths and 10 days.

Dr. Gupta also claims teaching experience, being a
Lecturer in Cardiology in the Department of Medicine, S. N
Medi cal College, Agra, from 25th January 1965 to 19th July
1971, in the aggregate period of 6 years, 6 nonths and 24
days. There is a serious dispute between the parties whether
Dr. Gupta is entitled to get credit for teaching experience
whil e working as Lecturer in Cardiology. On the view that we
have taken that Cardiology is a specialist branch under
nedi cine and, therefore, a Lecturer in Cardiology could be
said to be a Lecturer in one of the subjects under genera
nmedi ci ne and hence he had requisite experience as Lecturer
in Medicine. However, Dr. GQupta has produced a certificate
issued by the Principal and Chief Superintendent, S.N
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Medi cal College & Hospital, Agra, dated 19th Septenber 1974
in which it is stated that 'Dr. Qupta joined the Depart nent
of Medicine as Lecturer in Cardiology on 25th January 1965
and continued till July 19, 1971 when he was appointed as

Reader in Medical by Public Service Conmission. It is
further certified by

864

the Principal & Chief Superintendent that 'Dr. Gupta was
actively i nvol ved in patient-care, t eachi ng of
under graduates and post-graduates in general nmedicine in
addition to conducting Cardiac Qut Patient, |ooking after

cardi ac beds and taking Cardiology |ectures during his
tenure as Lecturer in Cardiology, as Cardiology forns a part
of general nedicine in this college and there is no separate
Depart ment of Cardiology here’. There is another certificate
issued by Dr. K S. Mathur, Professor & Head, Departnent of
Medi cine (RD), dated 17th Septemnmber 1974, in which it is in
terns stated that Dr.. QGupta was actively involved in the
pati ent care and t eachi ng of under gr aduat es and
post graduates in - General Medicine in addition to Cardi ol ogy
during this period. Further, Dr. Gupta used to be the Senior
Physician to attend to Energencies of all nedical cases on a
particul ar day of week and he |ooked after indoor beds of
general medical units during | eave arrangements. He was al so
incharge of T.B. dinic for a period of one nonth. It was
further stated that Dr. Qupta had been assigned ' Specia
Clinics’ to 5th year and 3rd vyear and 'Long Cinics’ to
final year students fromtinme to time in addition to Cardiac
Cinics and Cardiology |ectures. He was al so taking regul ar
classes in clinical methods for third year and has al so been
call ed upon to teach them ki dney di seases. There are further
references in the certificate which we may ignore for the
time being. Dr. Gupta also produced a certificate issued by
Prof essor of Clinical Medicine, S. N Medical College, Agra,
which, inter alia, states that Dr. Gupta was associated from
time to tinme with teaching and patient care in  genera
nedi cine and he was also actively associated w th teaching
of post-graduates in general nedicine in the way of clinica
conferences, semnars, etc. He was also incharge of beds in
general medicine in Professors’ Unit in the | eave vacancy. A
notice dated 24th COctober 1970 issued by the Department of
Medicine, S. N Medical College, Agra, was also brought to
our notice in which it was shown that Dr. Gupta was to be
the Senior Physician on call on every Tuesday. It would thus
appear that even if Dr. Gupta was designated as Lecturer in
Cardiology for the period 25th January to July 19, 1971
undoubt edl y he was teachi ng gener al medi ci ne to
under graduate students and to sone post-graduate students
also and this is testified by persons under whomhe was
working. It would be unwise to doubt the genuineness of
these certificates. Therefore, even apart fromthe fact that
Cardiology is a part of nmedicine, the teaching experience
acquired while holding the post of Lecturer in Cardiology,
was teaching experience in subject which substantially
forned part of general nedicine and over and above the sane,
he was al so working as Lecturer in Cardiology and,
therefore, the Commission was anply justified in reaching
the conclusion that Dr. Gupta
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had the requisite teaching experience qualification and the
High Court was in error in quashing the selection of Dr. M
C. Gupta on this ground.

M. L. N Sinha, Ilearned counsel, also wanted us to
exam ne the research experience of Dr. M C. Gupta when he
pointed out that Dr. Gupta had published as many as 40
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research papers in leading nedical journals in India during
10 years he worked as Lecturer/Reader and that he had al so
been a recogni sed appraiser for the thesis subnmtted for the
award of Doctor of Medicine. M. Sen seriously objected to
our exam ning this contention because Dr. GQGupta hinself
never cl ai med any credit for research experi ence.
Undoubtedly, the counter-affidavit on behal f of the
Conmi ssion refers to having taken into consideration the
research experience of Dr. GQupta but the affidavit is
blissfully vague on the question which research experience
was exam ned by the Comm ssion. Therefore, we would not take
into account the research experience claimed on behalf of
Dr. Gupta.

Inre: Dr. R N Tandon.

We have already extracted above the teaching/research
experience qualification clained on behalf of Dr. Tandon.
M. Kacker, |earned Solicitor CGeneral requested us to start
exam ning each item of experience conmrencing fromthe |ast
one as' first. Before we proceed to exanine each item of
experience clained by Dr. Tandon, one contention raised on
behal f of —the respondents nust be dealt with. It was urged
that wherever the regul ati ons prescribe teaching or research
experience, it nmust be one acquired in an institution in
India or in any foreign institution recognised by the
Medi cal Council of India or the Governnent of India. It is
not necessary to exam ne this argunment in depth because the
point could be said to have been  concluded by A K
Mukherj ee’s case, 'wherein sanme set of regulations cane in
for consideration of this Court” and in which it was
seriously contended that the teaching experience specified
in regulations in question nmust be acquired in  teaching
institutions in India and, t her ef or e, any t eachi ng
experience in a foreign country .cannot be taken into
consideration. This contention was in  terms negativated
si mul t aneously negativing the other extrene subnission that
teaching experience fromany foreign institution is  good
enough, and after referring to sections 12, 13, and 14, it
was held that those which ‘are good enough’ for the
af orementi oned sections, are good enough for the teaching
experi ence gai ned therefrom bei ng reckoned as satisfied. The
matter undoubtedly was not further pursued by this Court
because the final decision was |eft to the Comm ssion
866

Proceeding in the order suggested by M. Kacker it is
claimed that Dr. Tandon worked as Assistant Professor of
Medi cine, State University of New York at Buffalo from 29th
July 1969 to 30th October 1974. This includes sone period
subsequent to the last date for submitting application to
the Commission and we would exclude that part of the
experience clained by Dr. Tandon. Therefore, Dr.” Tandon
clains to be working as Assistant Professor of Medicine from
29th July 1969 to 30th March 1974 which was the | ast date
for submitting the application to the Comm ssion. Conputing
the period, he would have teachi ng experience of four years,
si x nonths and one day.

It was also said that even if teaching experience in
foreign teaching institutionis to be taken into account,
they nmust be sone recogni sed institutions of repute and not
any institution outside the territory of India. That of
course is true. In A K  Mikherjee's case the pertinent
observation i s as under:

"Teaching institutions abroad not being rul ed out,
we consider it right to reckon as conpetent and
qualitatively acceptable those institutions which are
linked with, or are recognised as teaching institutions
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by the Universities and organisations in Schedule II
and Schedul e 11 and recognised by the Centra
CGovernment under s. 14. Teaching institutions as such
may be too wide if extended all over the globe but
viewed in the perspective of the Indian Medical Counci

Act, 1956, certainly they cover institutions expressly

enbraced by the provisions of the statute. If those

institutions are good enough for the inportant purposes
of ss. 12, 13 and 14, it is reasonable to infer they
are good enough for the teaching experience gained
therefrom bei ng reckoned as satisfactory."
But it could hardly be urged with sonme confidence that the
State University of New York at Buffalo would not be an
institution of repute. An attenpt was nade to refer to the
Schedul es, not upto date, to the Act published by the
Medi cal Council of India showi ng recognised institutions. In
fact, the Schedul es set out recogni sed degrees, certificates
and di plomas of various Universities and certain exani ning
Boards of ~ U S. A being recognised by the Medical Council of
India. This~ brochure hardly helps.in comng to conclusion
one way or the other. It refers to degrees and the Boards
awardi ng the degrees and diplomas. It does not refer to
teachi ng institutions. I't nowher e shows t hat t he
certificates and di'plomas issued by the State University of
New Yor k at
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Buffal o would not' be under one of the American Boards and,
therefore, it 1is not recognised. Such a contention was not
even urged before ‘the H gh Court or specifically in
affidavits so that factual material could ~“have been nore
careful ly exam ned. The experts aiding and advising the
Conmi ssion nmust be quite aware of institutions in which the
teachi ng experience was acquired by Dr. Tandon and this one
is a reputed University.

It was, however, contended  that there is no proof in
support of the subm ssion that Dr.. Tandon was working as
Assi stant Professor of Medicine (at State University of New
York at Buffalo, comrencing from29th July 1969. Dr. Tandon
has produced a certificate, Annexure CA. 5 issued by
Associ ate Professor of Medi ci ne, Director Angi ol ogy
Department, Buffalo General Hospital dated 3rd June 1971, in
which it is stated that Dr. Tandon is an Assistant Professor
of Medicine in the Departrment of Medicine on the full tine
staff of the Buffalo General Hospital having an annua
salary of $ 15,000. M. Tarkunde urged that-this certificate
does not show that Dr. Tandon was appoi nted effective from
29th July 1969. Further, exception was taken to the
certificate in that it is issued by the Buffalo GCenera
Hospital which the certificate does not show to  be a
teaching institution. |If it was not a teaching institution
one would fail to understand how it had a post of “Assi stant
Prof essor of Medicine. In a nonteaching hospital there could
not be a post of Assistant Professor. Therefore, the very
fact that Dr. Tandon was shown to be an Assistant Professor
of Medicine, by necessary inplication shows that Buffalo
CGeneral Hospital was a teaching institution under State
University of New York. In this connection reference may be
made to a certificate dated 12th Septenber 1974 issued by
James P. Nol an, Professor of Medicine and Head, Departnent
of Medicine, Buffalo General Hospital, in which it is stated
that since July 1969 Dr. Tandon has been a teacher in
general nedicine at the Buffalo General Hospital. This
renoves any doubt about the commencenent of appointnent of
Dr. Tandon as Assistant Professor at the Buffalo Genera
Hospital . M. Tarkunde however wurged that the certificate
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does not appear to be genuine in view of the inquiry made by
atelegram (p. 257, Vol. 1l of the record) from the

authorities incharge of the Buffal o General Hospital and the
reply received that Dr. Tandon is in India and, therefore,
cannot get any information as he left instructions not to
release it. W has sent this telegramis left to nmere
specul ation. And who sent the reply is equally unknown. It
woul d be inmproper to reject the certificate on such nebul ous
ground and we
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can do no better than reject the contention of M. Tarkunde
as unworthy of consideration as was done in A K
Mukherjee’'s case where in it was observed as under
"There are 6 certificates now on record and the
1st respondent is stated to have taken part in teaching
work as Registrar. You cannot expect to produce those
surgeons in Patna in proof and unl ess serious
circunmstances mlitating against veracity exist fair-

m nded adm ni strators nay, after expert consultations,

rely on thent.

Therefore, we see no justification for rejecting the
certificates. It would appear that Dr. Tandon had the
teachi ng experience while holding the post of Assistant
Prof essor of Medicine for a period of four years, six nonths
and one day. The minimumrequirenment is five years.

W would next examine one nore item of experience
claimed by Dr. Tandon in that he was post-doctoral teaching
fell ow, Department of Medicine, State University of New York
at Buffalo from 1st COctober 1965 to 31st COctober 1966. Now,
undoubtedly this was  teaching experience in. the same
University where he was subsequently Assistant - Professor
The grievance is that he was a Fellow and neither a Lecturer
nor an Assistant Professor. What does “Fellow ' in the
University connote ? A certificate has been produced,
Annexure CA. (page 50, Vol. 1V) by Dr. Tandon issued by
Eugine I. Lippasch, Professor. & Admnistrative Associate
Chairman of the Department of Medicine, State University of
New York at Buffal o, dated 13th October 1966, in which'it is
stated that Dr. Tandon conpl eted one year teaching
fellowship in the Division of Cardiology of the Departnent
of Medicine at the State University of New York-at Buffalo
and the Buffalo General Hospital on Cctober 31, 1966. It is
not very clear what is the equivalent of a Fellow in
teaching Hospitals in India but Dr. Tandon has al so claimed
teachi ng experience from5th April 1968 +to 4th July 1969,
bei ng posted as post-doctoral research fell ow, Departnment of
Medicine in G S V. M Medical College, Kanpur. In this
connection, Annexure R-2, produced by none other than some
of the contesting respondents shows that during the tenure
of Fellowship, Dr. Tandon was expected to take part in the
teaching and research activities of the College though he
woul d not be treated as part of the regular establishnent of
the College. Now, if the certificate produced by Dr. Tandon
shows that Fellowship included teaching work, it would be
unwi se to doubt it. Even if 50%of the time spent in these
two places is given credit, Dr. Tandon had certainly
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nore than five years’ teaching experience. The Court is not
conpetent to work out figures with mathematical precision
It can broadly exam ne the question whether the requirenent
is satisfied or not. Therefore, he had the requisite
teachi ng/research experience and the Comm ssion was fully
justified in treating Dr. Tandon as having requisite
t eachi ng/ research experience

It thus clearly appears that both Dr. M C Gupta and
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Dr. R N Tandon had the

requisite qualifications, both

academ ¢ and experience, and they were eligible for the post

for which they had applied
Conmi ssi on and appoi nted by
be taken to the same. The
error in interfering with
three appeals are allowed
respondents 1, 2 and 3 in
no order as to costs in the
M R Appeal s al | owed.
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and if they were selected by the
the CGovernment, no exception can

H gh Court was, therefore, in
the same. Accordingly, all the
and the wit petition filed by
the High Court is dismssed with
ci rcunst ances of the case




