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ACT:

Del hi  Muni ci pal Corporation Act 1957 and Punjab
Muni ci pal Act 1911  Assessment of properly tax-Different
categories of properties enunerated Rateable val ue-How to be
determ ned-Criteria for «calculating annual ~ rent not to be
hi gher than standard rent-Muy be even | ower than standard
rent.

Del hi Rent Control Act 1958 s 6-Determnation of
Standard Rent-Principal  explained-Sec. 9 prescribes only
procedures for fixation of standard rent.

HEADNOTE
Secti on 2, sub-section (47) of Delhi Mnicipa

Corporation Act, 1957 defines rateable value to nmean the
value of any land or building fixed in accordance with the
provisions of this Act and the bye-laws made there. under
for the purpose of assessment to property taxes. Sub-section
(1) of Section 116 |ays down that the rateable value of any
and or building assessable to property taxes shall be the
annual rent at which such I and or building may reasonabl e be
expected to be let fromyear to year, |less a sumequal to
10% of such annual rent- Sub-section 3 of sec. 120 provides
that the liability of the several owners of any building
which is, or purports to be, severally owed .in parts or
flats or roons, for paynent of property taxes or. any
i nstal nent thereof payable during the period of /such
owner ship shall be joint and several

The appellants and petitioners challenged in-the Hi gh
Court of Delhi the assessnments with regard to property tax
made by the Minicipal Corporation under the Del hi Minicipa
Corporation Act, 1957 aud the Punjab Minicipal Act 1911 in
respect of four categories of properties situated in Delh
and New Delhi areas. The Miunicipal authorities contended
that the ratio of the decision in Dewan Daul at Ram v. NDUC
[1982] 2 S.C R 607 was that whatever be the figure of the
standard rent whether determined by the Controller under
Section 9 of the Rent Act or arrived at by the assessing
authority by applying the principles laid dowmn the Rent Act,
must be taken as the neasure of rateable value of the
buil ding for the purpose of assessability to property tax,
i rrespective of any other considerations; (2) that where any
prem ses constructed on or after 9th June 1955 have not been
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et out at any tine and have throughout been self occupied,
the standard rent of such promises would be determn nable
under the provisions of sub-section (2) (b) of Section 6 of
the Del hi Rent Control Act 1958 and
440

any rent which could be agreed upon between the |andlord
and the tenant if tho premses were let out to a
hypot heti cal tenant would be deened to be the standard rent
of the premi ses and the fornular set out in sub. section (I)
(B) (2) (b) of Section 6 wuld not be applicable for
determning the standard rent by reason of non-obstante
cl ause contained in the opening part of sub-section (2) of
Section 6; and (3) that since in sonme of tho cases the plot
of land on which the prem ses stands, cannot be transferred
wi t hout the previous consent. of the Governnent, it bas no
mar ket value and its market price cannot be ascertained and
hence the standard rent of tho prenises cannot be detern ned
on the principles set out in sub-sections (1) (A (2) (b) or
(1) (B) (2) (b) of Section 6 and consequently, the residuary
provision in sub-section (4) of Section 9 would apply and
the standard rent woul d have to be fixed in accordance with
the principles laid dowm in that provision.

On tho question-of determination of rateable value for
four categories of properties for t he pur pose of
assessability to property tax, the Court,

N

HELD: 1.1 The relevant provisions of -Delhi Minicipa
Corporation Act, 1957 and tho Punjab Municipal Act,
1911 in respect of determ nation of rateable value for
the purpose of assessability to property tax are al nost
identical as observed by Suprene Court in Diwan Daul at
Ramv. N D.MC [1980] 2 S.CR 607- and'it would
therefor be sufficient to refer to the provisions of
the Del hi Muini ci pal Corporation Act, 1957 (for short,
the Act). [453Fg]

It would appear fromthe provisions of ss 114 and
115 and the Act that the general tax is leviable on/| and and
building as a whole and separate portions of Jlarge and
buil di ngs are not assessable to general tax as distinct and
i ndependent units save and except where any portion of the
land or building is liable to a higher rate of general tax
under the proviso to clause (d) of sub-section (1) of
Section 114 or is exenpt fromthe general tax by reason of
its being exclusively occupied or used for public worship or
for a charitable purpose under sub-section (4) of Section
115 in which case such portion of the land of building is
deemred to be a separate property for the  purpose of
muni ci pal taxation. [451A- B]

1.2. The basic assunption underlying sec. 120 (3)
of the Act is that tho building as a whole is to be assessed
to the property taxes and not each separate part or flat or
room belonging to a separate owner and the liability or the
several owners for paynment of the anobunt of property taxes
assessed on the building is to be joint and several so that
each of themwould be Iiable to pay the whol e amount of the
property taxes assessed on the building vis-a-vis the
Corporation. The anount of property taxes a assessed on the
buil ding would, of course, be liable to be divided anpngst
the-several owners in the proportion of the area conprised
inthe part or flat or room bel onging to each owner, but so
far as the Corporation is concerned the liability of the
several owners will be joint and several. [452B-(C

1.3. Under the provisions of the Act, «criteria for
deternmining rateable value of a building is the annual rent
at whi ch such building mght reasonable be expected to be




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 31

et fromyear to year |less certain deductions.

441

The word 'reasonably’ in the definition of rateable value in
S. 116 (1) is very inportant. Wat the owner might
reasonably expect to get froma hypothetical tenant, if the
building were let from year to year, affords the statutory
yardstick for determning the rateable value. Now, what is
reasonable is a question of fact and it depends on the facts
and circunstances of a given situation. Odinarily, a
bargain between a wlling lessor and a wlling |essee
uni nfl uenced by any extraneous circunmstances nmay afford a
guiding test of reasonabl eness and in normal circunstances,
the actual rent payable by a tenant to the |landlord would
afford reliabl e evidence of what the |andlord nay reasonably
expect to get fromthe hypothetical tenant, unless the rent
is inflated or depressed by reason of ext raneous
consi derations such as relationship, expectation of some
ot her  benefit. There woul d ordinarily be a cl ose
approxi mati on between the actual rent received by the
landl ord 'and the rent which he night reasonably expect to
receive from a hypothetical tenant. But in case of a
bui l di ng subj ect to rent control | egislation this
approximation may and often does get displaced, because
under rent control legislation the Iandlord cannot claimto
recover fromthe tenant anything nore than the standard rent
and his reasonable expectation nust, therefore, be linmted
by the neasure of the standard rent lawfully recoverabl e by
him [452E-H, 453A]

(2) The controversy in Dewan Daul at Ranis case (supra)
was not whether the figure of ~standard rent of a building
should be taken as its rateable value even where the rent
which the owner reasonably expects to get  from a
hypot hetical tenant is less than the figure of the standard
rent but whether the contractual rent -receivable by the
l andl ord from the tenant should be taken to be the rateable
val ue even if it be higher than the standard rent
det erm nabl e under the provisions of the Rent Act. The Court
held (i) that even if the standard rent of a buildi ng has
not been fixed by the Court under Section 9 of the Rent Act,
the landlord cannot reasonably expect to receive from a
hypot hetical tenant anything nore than the standard rent
determ nabl e under the provisions of the Rent Act and this
woul d be so equally whether the building has been |l et out to
a tenant who has lost his right to apply for fixation of the
rent by reason of expiration on the period of linitation
prescribed by Section 12 of the Rent Act or the building is
self occupied by the owner, and therefore, in either case,
the standard rent determ nable under the provisions of the
rent Act and not the actual rent received by the | andlord
fromthe tenant, would constitute the correct measure of the
rateabl e value of the building; (ii) that in each case the
assessing authority would have to arrive at its own figure
of the standard rent by applying the principles laid down in
the Rent Act for determination of the Standard Rent —and
determ ne the rateable value of the building on the basis of
the actual rent received by the landlord and that the
rat eabl e val ue of the building nust be held to be linited by
the neasure of the standard rent determinable on the
principles laid down in the Rent Act, and it would not
exceed such neasure of the standard rent, (iii) that even if
the landlord was |lawfully entitled to receive t he
contractual rent fromthe tenant, such contractual rent
could not be taken to be the rateable value of the building,
because the reasonable expectation of the landlord to
recei ve the-contractual rent from hypothetical tenant could
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not possibly exceed the standard rent determinable in
accordance with the provisions |laid down in the Rent Act and
(iv) that the rateable value of a building cannot exceed the
442
nmeasure of standard rent whet her det erm ned by the
Controll er under Section 9 of the Rent Act or arrived at by
the assessing authority by applying the principles |aid down
in the Rent Act, but it may in a given case be less than the
standard rent havi ng- regard to vari ous att endant
ci rcunst ances and consi derations [455C D; 454C- H, 455A]

3.1. The definition of "standard rent" in S. 2 (k) of
Del hi Rent Control Act, 1958 (for short, the Rent Act) is
not an inclusive but an exhaustive definition and it defines
the standard rent to mean either the standard rent referred
to in Section 6 or the increased standard rent under Section
7. It is significant® to Dote that it does not contain any
reference to Section 9, sub-section (4). \Werever, therefore
any reference is made to standard rent in any provision of
the Rent /Act, it _must nmean standard rent as laid down in
Section 6 _or increased standard rent as provided in Section
7 and nothing nore. Section o lays down the principles for
det ernmi nati on of standard rent in alnost all conceivable
cl asses of causes and Section 7 provides for increase in the
standard rent where the landlord has incurred expenditure
for any inprovenent, addition or structural alteration in
the prem ses. [460C E]

3 2. Section 9, as the definition in sec. 2 (k)
clearly suggests and the marginal note definitely indicates
does not define what is standard rent but merely |ays down
the procedure for fixation of standard rent. The Controller
is entrusted by sub-sections (1) and (2) of section 9 with
the task of fixing the standard rent of and prem ses having
regard to the principles set out in section 6 or the
provi sions of Section 7 and any ot her relevant circunstances
of the case. The wor ds - -havi ng regard to ..."the
circunmstances of the case" undoubtedly |eave a certain
neasure of discretion to the (Controller in fixing he
standard rent. But this discretion.is not such an unfettered
and ungui ded discretion as to enable the Controller to fix
any standard rent which he considers reasonable.” He is
required to fix the standard rent in accordance with- the
formula laid down in Section 6 or Section 7 and he cannot
ignore that formula by saying that in the circunstances of
the case he considers it reasonable to do so. The only
di scretion given to himis to nake adjustnents in the result
arrived at on the application of the relevant fornula, where
it is necessary to do so by reason of the fact that the
l andl ord m ght have made some alteration or inprovenment in
the building or circunstances m ght have transpired
affecting the condition or wutility of the building or sone
such circunstances of similar character The conpul sive force
of the fornula laid down in Section 6 for the deternination
of standard rent and the provisions of Section 7 for
increase in standard rent is not in any way whittl ed down by
sub section (2) of Section 9 but a marginal discretionis
given to the Controller to mitigate the rigour of the
fornmul ae where the circunstances of the case so require.
However, in case if it is not possible to determine the
standard rent of any premises on the principles set out in
Section 6, then Section 9(4) provides that in such a
situation the Controller may fix such rent as would be
reasonabl e having regard to the situation, locality and
condition of the premi ses and the anenities provided therein
and whore there are simlar or nearly simlar premises in
the locality, having regard also to the standard rent
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payabl e in respect of such prom ses. But the basic condition
for the applicability of sub-section (4) of Section 9 is
that it should not be possible to determine the standard
rent on the principles set out in Section 6. But even while
443

fixing such rent, the Controller does not enjoy unfettered
discretion to do what he likes and he is bound to take into
account the standard rent payable in respect of simlar or
nearly simlar premises in the locality. The standard rent
determinable on the principles set out in section 6,
theref ore agai n beconmes a governing consideration. [460E G
H, 461A-C, E-F;, G

The Court laid down the following principles for
determ ning rateable value in respect of four categories of
properties involved in'these appeals and wit petitions.
[ 4520

(A) Were the properties arc self-occupied i.e.
Qccupi ed by the owners:

4. 1. Where the premises are self-occupied and have
not been let out” to any tenant, it would still be possible
to determne the standard rent of the prem ses on the basis
of hypothetical tenancy. The  question in such a case would
be as to what would be the standard rent of the prem ses if
they were lot out 'to a tenant. Cbviously, in such an
eventuality the standard rent would be determ nable on the
principles set out in sub-section (1) (A (2) Ib) of Section
6 of the Rent Act. The standard rent ~would be the rent
cal culated on the basis of 7 1/2 per cent or 8.1/4 per cent
per annum of the aggregate ampunt of the reasonabl e cost of
construction and the market price of the |land conprised in
the prem ses on the date of conmencenent of the
construction- [462H 463A]

4. 2. It is difficult to see how the provision enacted
in sub-section (2) (b) of Section 6 can be applied for
determning the standard rent of the prenmises when the
prem ses have not been actually let out at any tine. Sub-
section (2) (b) of Section 6 clearly contenplates a case
where there is actual letting out of the premses as
di stinct from hypothetical letting out, because under this
provision, the annual rent agreed upon between the |andl ord
and the tenant at the time of first letting out is deened to
be the rent for a period of five years fromthe date of such
letting out and it is inpossible to imagi ne how t he concept
of first letting out can fit in with anything except actua
letting out and how the period of five years can be conputed
fromthe date of any hypothetical letting out. It is only
fromthe date of first actual letting out that the period of
five years can begin to run and for this period of five
years, the annual rent agreed upon between the |l andl ord and
the tenant at the tine of first actual letting out would be
deened o be the standard rent. Sub-section (2)- (b) of
Section 6 can have no application where there is no actua
letting out and hence in case of premises which are
constructed on or after 9th June, 1955 and whi ch have never
been et out at any tinme, the standard rent would be
determ nable on the principles laid down in sub-section (1)
(A (2) (b) of Section 6. So also in case f prenises which
have been constructed before 9th June, 1955 but after 2nd
June, 1951 the standard rent would, for |ike reasons, be
det erm nabl e under the provisions of sub-section (1) (A (2)
(b) of Suction 6 if they have not been actually let out at
any tine since their construction. But if these two
categories of prem ses have been actually let out at sone
point of tine in the past, then in the case of former
category, the annual rent agreed upon between the |andlord
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and the tenant when the premises were first actually let out
shall be deened to be the standard rent for a period of
five years fromthe date of such letting out and in the case
444
of the latter category, the annual rent calculated wth
reference to the rent at which the prem ses were actually
let for the nonth of March 1958 or if they were not so let,
with reference to the rent at which they were last actually
| et out shall be deened to be the standard rent for a period
of seven years from the date of conpletion of the
construction of the prem ses. However, even in the case of
these two categories of prom ses the standard rent after the
expiration of the period of five years or seven years as the
case may be, would be determ nable on the principles set out
in sub-section (1) (A (2) (b) of Section 6. Thus in the
case of self-occupied residential prenises, the standard
rent determ nable ~under-the provisions of sub-section (2)
(a) or ~(2) (b) ~of Section 6 in cases falling wthin the
scope and anbit of ‘those provisions and in other cases, the
standard rent determ nable under the provisions of Sub-
section (1) (A (2) (b) of Section 9 would constitute the
upper linmt of the rateable value of the prenmises Sinilarly,
on an anal ogous process of reasoning, the standard rent
det erm nabl e under the provisions of sub-section (2) (a) or
(2) (b) of Section 67n cases falling within the scope and
anbit of those provisions and in other cases, the standard
rent determninable | under the provisions of -sub-section (1)
(A (2) (b) of Section 6 would constitute the upper lint of
the rateable value so far as self-occupied non-residentia
prem ses are concerned. The rateable value of the prem ses,
whet her residential or non-residential, ~cannot exceed the
standard rent, but, it may in a given case be less than the
standard rent.
[ 463E-H,  464A-F]

(B) Were the properties are partly self-occupied
and partly tenanted:

5.1. It is the prem ses as a whole which i's |liable
to be assessed to property tax and not different parts of
the premises as distinct and separate wunits.  But while
assessing the rateable value of the prenises on the basis of
the rent which the owner may reasonably expect to get if the
prem ses are let out, it cannot be overl ooked that where the
prem ses consist of different parts which are intended to be
occupied as distinct and separate units the hypothetica
tenancy which would have to be considered would be the
hypot heti cal tenancy of each part as a distinct and separate
unit of occupation and the sumtotal of the rent reasonably
expected from a hypothetical tenant in respect of _ each
distinct and separate wunit cannot obviously exceed the
standard rent of such unit and the assessing authorities
woul d therefore have to determine the standard rent with a

viewto fixing the wupper limt of the rent which can
reasonably be expected by the owner on letting out such unit
to a hypothetical tenant. [ 466DF]

5.2. \Where the case falls within sub-section (2) (a)
or (2) (b) of Section 6, no problem arises, because whet her
the distinct and separate unit of which the standard rent is
to be determined is self-occupied or .enanted nmakes no
difference, for in either case, the standard rent woul d be
governed by one or the other of these two provisions. So
also in cases falling outside sub-section (2) (a) and (2)
(B) of Section 6, it would nmake no difference whether the
distinct and separate unit of which the standard rent is to
be deternmined is self-occupied or tenanted; for in either
case, the standard rent would be determ nable wunder the
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provi sions of sub-section (1) (A (2) (b) or (1) (B) (2) (b)
of Section C But the question is, howis the formula set
out in sub-section (1) (A (2) (b) or (1) (B) (2) (b) of
Section 6 to be applied? oviously there would be no
difficulty in applying the

445
fornmula, if the prem ses of which the standard rent is to be
det er m ned consist of the entire building. Then the

reasonabl e cost of construction of the building can be taken
and it can be aggregated with the market price of the |and
conprised in the building on the date of comencenent of
construction of the building and 7 1/2 percent of such
aggregate anmount woul d represent the standard rent of the
buil ding. But whore the  building consists of nore than one
di stinct and separate units and the standard rent to be
determined is that of any particular unit, the formula my
present sone difficulty of application if it is sought to be
applied Titerally in-relation to that particular unit alone
and by itself, because even if the reason able cost of
construction of that particular unit can be ascertained, it
woul d not _be possible to deternine "the narket price of the
land conprised in the premises on the date of the
commencement of construction" since the entire building and
not merely that particular wunit would be standing on the
| and and the | and on which the building i's standing would be
| and conprised in the building and it would be irrationa
and absurd to speak of it as land conprised in that
particular unit. The formula can, however, ‘be applied for
determining the standard rent ~of a particular wunit by
conputing the standard rent —of the building in accordance
with the fornmulas and then apportioning the standard rent so
conput ed anongst the different units of “occupation conprised
in the building on the basis of floor area, taking into
consi deration differences, if any, on account @of the
situation and condition of -~ the wvarious wunits and the
amenities provided in such wunit. This would be the nost
rati onal way in which the narket price of the |land conprised
in the building on the date of commencenent of construction
can be spread ever anobngst the different units of Cccupation
conprised in the building. The standard rent of each unit
woul d have to be determined on the principles set out above
and within the upper I|imt fixed by the standard rent, the
assessing authorities would have to determ ne the rent which
the owner nay reasonable expect get if such unit werelet
out to a hypotheti cal tenant and in arriving at- this
determ nation, the assessing authorities to take into
account the sane factors which have al ready been di scussed
in this judgrment while dealing with the question of
assessment of self occupied properties. The sumtotal of the
rent which the owner nmay reasonably expect to Bet froma
hypot hetical tenant in respect of each distinct and separate
unit o occupation calculated in the manner aforesaid, would
represent the reasonably value of the building. This formula
for determ nation of rateable value would apply irrespective
of whether any of the distinct and separate units  of
occupation conprised in the building are self occupied or
tenanted. [ 466G H, 467A-H, 468A- B]

(O VWere the land on which the property is
Constructed is lease hold land with a restriction that the
| ease-hold interest shall not be transferable w thout the
approval of the lessor:

6.1. Sone of these wit petitions and appeals are
concerned with eases where preni se have been constructed by
the owners on land taken on sub-lease from a Cooperative
House Building Society which has inits turn taken a | ease




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 31

fromthe Governnment. One of the clauses in the sub-I|ease
executed by the Cooperative House Building Society in favour
of each of its nenbers provided that the owner who has
constructed pre-

446

mses on the plot of land sub-leased to himcannot sell
transfer or assign his |ease-hold interest in the plot of
land to any one except a nenber of the Cooperative House
Bui |l di ng Soci ety and even so far as sale, transfer or assign
to a menber of the cooperative House Building Society is
concerned, it can not be made except wth the previous
consent in witing of the Government which the Governnent
may give or refuse in its absolute discretion, and in case
the CGovernment choose to give its consent, the Governnent
woul d be entitled to claimb50%of the unearned increase in
the value of the land at the tinme of such sale, transfer or
assignment and noreover, if-the Government so desires, it
woul d have a pre-enotive right to purchase the plot of |and
after deducting 50 per cent of the unearned increase in the
val ue of " the plot of land. This co-tenant in the sub-|ease
is clearly a covenant running w th- the |and and even where
hal e, transfer or assignment - of the plot of |and has taken
place with the previous  consent in witing of the
CGovernment this covenant woul d continue to bind the
purchaser, transferee or assignee. [469F-H

Conmi ssi oner of Wealth Tax V. P. N Sikand [1977] 2 SCC
798 referred to.

6.2. Merely because the plot of |Iand on which the
prem ses are constructed cannot -~ be sold, transferred or
assigned except to a nenber of = Cooperative House Buil ding
Society and w thout the prior consent of the Government, it
does not Necessarily nmean that those can be no market price
for the plot of land. It is not as if there is tota
prohibition on the sale, transfer or assignnent of the plot
of land, so that in no conceivable circunmstance, it can be
sold, transferred or assigned. The plot of |and can be sold,
transferred or assigned but only to one from anpongst a
l[imted class of persons nanely, those who are menbers of
the Cooperative House Building Society and subject to the
Rul es and Regul ations, any eligible person can be admtted
to the menbership of the Cooperative House Buil ding Society.
There is also a further restriction, nanely that the sale,
transfer or assignnent can take place only with the prior
Consent of t he CGover nrrent . But subj ect to t hese
restrictions, the sale transfer or assignnment can take
place. It cannot. therefore be said that the market price of
the plot of |and cannot be ascertained. [470G H, 471A-B]

6.3. To determine what would be the market price of
the plot of land on the date of comrencenent of construction
of the prem ses, one nust proceed on the hypothesis that the
prior consent of the Governnent has been given and the pl ot
of land is available for sale, transfer or assignnent ‘and on
that footing, ascertain what price it would fetch on such
sale, transfer or assignment. O course when the class of
potential buyer, transferees or assignees is restricted, the
market price would tend to be depressed. But even so, it can
be ascertained and it would not be correct to say that it is
i ncapabl e of determination. There is also one other factor
which would to depress the market price and that stens from
the clause in the sub-lease which provides that on sale,
transfer or assignnent of the plot of land, the Governnent
shall be entitled to claimb50% of the unearned increnent in
the value of the plot of |land and the CGovernnment shall also
be entitled to purchase the plot of Jland at the price
rel easabl e
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in the market after deducting therefrom50% of the unearned
increment. since the |easehold interest of the sub-lease in
the plot of land is cut down by this burden or restriction
the market price of the plot of |and cannot be determ ned as
if the I|easehold interest were free fromthis burden or
restriction This burden or limtation attaching to the
| easehol d interest nust be taken into account in arriving at
the market price of the plot of |and, because any nenber of
the Cooperative House Buil ding Society who takes the plot of
land by way of sale, transfer or assignnent would be bound
by this burden or restriction which runs with the |and and
that would necessarily have the effect of depressing the
market price which be would be inclined to pay for the plot
of land. This node of deternination of the market price has
the sanction of the decision of this Court in N.S.. Sikand s
Case (Supra). [471C H|

In the instant ~ case, therefore, the market price of
the plot of |and at the date of commencenent of construction
of the prem ses was ascertainable on the basis of the
fornmula indicated above notwithstanding the restriction on
transferability contained inthe sub-lease and the standard
rent of the prem ses constructed on the plot of |and was
det erm nabl e under the pro visions of " sub-section (1) (A)
(2) (b) or [1) (B)/(2) (b) of Section 6. The argunent of the
Del hi Municipal Corporation that in all such cases resort
has to be made to the provisions of sub-section (4) of
Section 9 for deternmination of the ~standard rent of the
prem ses nmust be rejected [472C D

(D) Where the property has been constructed in stages-

(7) Wen any adulationis nmde to the prenm ses at a
subsequent stage, three different situations nmmy arise.
Firstly, the addition nay not be of a distinct and separate
unit of occupation but may be nerely by way of extension of
the existing premses which ~are self-occupied. 1In such a
case the original premises together wth the additiona
structure would have to be treated as a single unit for the
purpose of assessnent and its rateable value woul'd have to
be deternmned on the basis of the rent which the owner nmay
reasonably expect to get, if the prem ses as a whole are | ot
out, subject to the wupper Ilimt of the standard rent
det erm nabl e under the provisions of sub.section (1) (A (2)
(b) of Section 6. Secondly, the existing prom ses before be
addition mght be tenanted and the addition might be tothe
tenanted premises so that the additional - structure also
forms part of the sane tenancy. Were such is the case, the
standard rent of the premises as a whole and within the
upper limt fixed by such standard rent the assessing
authority would have to determ ne the rent which the owner
nmay reasonably expect to get if the premises as a whole are
let out as a single unit to a hypothetical tenant and in
such a case, the actual rent received would be ‘a fair
neasure of the rent which the owner nay reasonably expect to
receive from such hypothetical tenant unl ess it is
i nfluenced by extra. commercial considerations. Lastly, the
additi on may be of a distinct and separate wunit of
occupation and in such a case, the rateable value of the
prem ses would have to be determined on the basis of the
formula laid down for assessing the rateable value of
prem ses which are partly sel f-occupied and partly tenanted.
The sane principles for determ ning of rateable val ue would
obviously apply in case of subsequent additions to the
exi sting prem ses. [474C (
448

(8) The fornula set out in sub-section (1) (A (2) (b)
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and (1) (B) (2) (b) of Section 6 cannot be applied for
determning the standard rent of an addition, as if that
addition was the only structure standing on the land. The
assessing authorities cannot determ ne the standard rent of
the add structure by taking the reasonable cost of
construction in the additional structure and adding to it
the market price the land and applying the statutory
percentage of 7 1/2 to the aggregate anount. The nmarket
price of the land cannot the added twi ce over, once while
determ ning the standard rent of the original structure and
again while determ ning the standard rent of the additiona
structure. Once the addition is made, the formula set out in
sub-section (1) (A (2) (b) and (1) (B) (2) (b) of Section 6
can be applied only in relation to the prenises as a whole
and where the additional structure consists of a distinct
and separate wunit of~ occupation, the standard rent would
have to be apportioned in the manner indicated in the
earlier part of the judgnment. [475A-C

9. Merely ~because the —owner does not produce
sati sfactory evi dence showi ng what = was the reasonabl e cost
of construction of the promses or the market price of the
land at the date of conmencenent of the construction, it
cannot be said that it is” not possible to determine the
standard rent on the principles set out in sub-section (1)
(A (2) (b) or (1)/(B)(2)(b) of Section 6. [473]

10. The Court suggested that 20% sel f-occupancy rebate
which was allowed prior to 1980 but was |ater discontinued
shoul d be resunmed and said that self-occupied residentia
prem ses should be treated on a nore favourable basis than
tenanted premses for the purpose of assessability to
property tax. [466B-C

JUDGVENT:
ORI G NAL JURI SDI CTI ON: WP. NOs. 483-86, 471 O 1980 etc
(Under Article 32 of the Constitution)
S. Rangarajan, S.C. Msra, MS. Batta, Mss Kail ash
Mehta, Ms. M Quanruddin, B.B. Tawakl ey, Shrinath Singh
Mohan Pandey, Rajiv Datta, Mss Renu Gupta, K Garg, M.
S.R Shrivastava, D.R CGupta, B.R Kapoor, B.P Miheshwari,
R B. Dattar, K.B. Rohtagi and A Subba Rao for the
petitioners.
L.N. Sinha, Attorney CGeneral of India, P. Maheshwari,
R B. Dattar and Mss Sieta Vaidlingam for the respondents.
S. K. Mehta for Municipal Corporation, Ludhiana.
The Judgrment of the Court was delivered by
BHAGMTI,J . This group of wit petitions and
appeal s raise interesting questions of law in regard to
determ nation of rateable value of certain categories of
properties situate in the Union Territory of Delhi. The
guestions are of great inportance since they
449
affect the liability of a |l arge nunmber of property owners in
the Union territory of Delhi to pay property tax under the
Del hi  Muni ci pal Cor porati on Act 1957 and the Punjab
Muni ci pal Act, 1911. The appeals before us arise out of wit
petitions filed in the Hgh Court of Delhi challenging
assessments nade by the Municipal Corporation while the wit
petitions fall broadly into two categories-one category
consisting of wit petitions which were originally filed in
the H gh Court of Delhi but were subsequently transferred to
this Court, while the other consisting of wit petitions
which were filed directly in this Court. We are definitely
of the viewthat the wit petitions filed directly in this
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Court are not Mai ntai nabl e under Article 32 of the
Constitution since none of themconplains of violation of
any fundanmental right and ordinarily we woul d have rejected
them straight way without going into the nerits, but the
parties before us agreed that in view of the fact that these
wit petitions involve identical questions as the appeals
and the other wit petitions transferred to this Court and
those questions would in any event have to be determ ned by
us, we should not dismss these wit petitions on the ground
of non-nmaintainability but should proceed to dispose them of
on nerits on the assunption that they are maintainable.

We are concerned in these appeals and wit
petitions wth four different categories of properties
nanely (1) where the properties are self-occupied, that is,
occupi ed by the owners (ii) where the properties are partly
sel f-occupied and partly tenanted; (iii) where the land on
whi ch the property is constructed is |eased hold land with a
restriction that the lease hold interest shall not be
transferable without the approval  of the lessor and (iv)
where the property has been constructed in stages. The
guestion is as to how the rateable value is to be deternned
in respect of these four categories of properties. So far as
properties situate in the “Union Territory of Delhi except
New Del hi are concerned. the determ nation of rateable val ue
for the purpose of 'assessability to property tax is governed
by the Delhi Minicipal Corporation Act, 1957 while the
determ nation of rateable value for the pur pose of
assessability to property tax in respect of properties
situate in New Delhi « is governed by the Punjab Minicipa
Act, 1911. The rel evant provisions of both these statutes in
respect of determnation of rateable value for the purpose
of assessability to property tax are -alnost identical as
observed by this Court in Dewan Daulat Ram v. New Delh
Muni ci pal Comrittee and it would therefore be sufficient if
we refer to the provi sions~ of the Del hi Minicipa
Cor poration Act, 1957. \Whatever ~ we say in regard to
determ nation of rateable value under the provisions of the
Del hi Muni ci pal Cor pora-

1. [1980] 2 SCR 607
450
tion Act, 1957 woul d apply equally in relation to
determ nation rateable value under the provisions of the
Punj ab Municipal Act 1911

The definitions of the expressions used in the Delh
Muni ci pal Corporation Act, 1957 are to be found in Section 2
of that Act. Sub section (3) of Section 2 defines building
to nean "a house, outhouse. stable, latrine, urinal, shed,
hut, wall (other than a boundary wall) or! any other
structure, whether of mmsonary, bricks, wood, nmud, netal or
other material but does not include any portable shelter”.
"Rateable Value' is defined in Section 2 sub-section (47) to
mean "the value of any land or building fixed in accordance
with the provisions of this Act and the bye-laws made
thereunder for the purpose of assessment to property taxes".
Chapter VIIl of the Act deals with the subject of taxation
and it conprises Sections 113 to 184. Clause (a) of sub-
section (1) of Section 113 provides that the Corporation
shal |, for the purposes of the Act, |evy property taxes. The
subj ect of property taxes is then dealt with in Sections 114
to 135. Section 114 sub-section (1) |ays down that property
taxes shall be levied on lands and buildings in Del hi and
shall consist inter alia of a general tax of not |ess than
10 and not nmore than 30 per cent of the rateable val ue of
lands and buildings within the urban areas. There is a
proviso to sub-section (1) of Section 114 which says that
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the Corporation nmmy, when fixing the rate at which the
general tax shall be levied during any'year, determ ne that
the rate leviable in respect of lands and buildings or
portions of [|ands and buildings in which a particular class
of trade or business is carried on, shall be higher than the
rate determined in respect of other |ands and buil dings or
portions of other lands and buildings by an anmount not
exceeding one half of the rate so fixed Then follows an
Expl anati on which provides that where any portion of a |and
or building is liable to a higher rate of general tax, such
portion shall be deened to be a separate property for the
purpose of rmunicipal taxation. Section 115 sub-section(4)
| ays down that save as otherwise provided in the Act, the
general tax shall be levied in respect of all lands and
buildings in Delhi, except lands and buildings or portions
of lands and buildings exclusively occupied and used for
public worship by a society or body for a charitabl e purpose
and two other categories of |ands and buil dings. Sub-section
(6) of | Section 115 provides that. where any portion of any
 and or building is exenpt fromthe general tax by reason of
its being exclusively occupied and used for public worship
or for a charitable purpose, such portion shall be deened to
be a separate property for the purpose of municipa
451
taxation, It would appear fromthese provisions that the
general A tax is leviable on land and building as a whole
and separate portions of Jlands and buildings are not
assessable to general tax as distinct and independent units
save and except where any portion of the land or building is
liable to a higher rate of general tax under the Proviso to
clause (d) of Sub-section (1) of Section 114 or is exenpt
fromthe general tax by reason of its being exclusively
occupi ed or wused for public worship  or for a charitable
pur pose under subsection(4) of Section 115 in which case
such portion of the land or building is deemed to be a
separate property for the purpose of nunicipal taxation. W
may point out that apart fromthe general tax, three other
categories of taxes, nanely water tax, savenger tax and fire
tax are include in the property taxes and they too are
| eviabl e as a percentage of the rateable value of lands and
buil dings. Now howis rateable value to be determ ned. The
answer is provided by Section 116 Sub-section (1) of Section
116 lays down that the rateable value of any land or
bui |l di ng assessable to property taxes shall be the annua
rent at which such land or building nay reasonably be
expected to be let fromyear to year, |less a sumequal to
10% of such annual rent. Section 116 Subsection (2) provides
that the rateable value of any land which is not built upon
but is capable of being built upon and any | and on which a
building is in process of erection shall be fixed at five
per cent of the estimated capital value of such |[and.
Section 120 provides for the incidence of property taxes.
Sub-section 1 of that section says that the property taxes
shall be primarily leviable, if the land or building is let,
upon the lessor, if the land or building is sublet, upon-the
superior lessor and if the land or building is unlet, upon
the person in whom the right to let the sane vests.
Subsection 2 of Section 120 deals with an exceptional case
where any | and has been let for a term exceedi ng one year to
a tenant and such tenant has built upon the | and and in such
case, the sub-section provides that the property taxes shal
be primarily 1leviable upon the tenant. Sub-section 3 of
Section 120 is an inportant provision and we may, therefore,
reproduce it in extenso,

"The liability of the several owners of any
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building which is, or purports to be, severally owned

in parts or flats or roons, for payment of property

taxes or any instalment thereof payable during the

peri od of such ownership shall be joint and several."

This provision contenplates a case where there are
several owners of a building which is or which purports to
be severally
452
owed in parts or flats or roons, so that each part or flat
or roomin the building is owed by a separate owner and the
guestion arises as to howthe property taxes are to be
assessed and who is to be held |liable to pay the sanme. The
basi ¢ assunption underlying this provision is that the
building as a whole is to be assessed to the property taxes
and not each separate part or flat or roombelonging to a
separate owner and the Iliability of the several owners for
payment of the amount of property taxes assessed on the
building is to be joint and several so that each of there
would be 'liable to pay the whole anbunt of the property
taxes assessed on the building vis-a-vis the Corporation
The anmount  of the property taxes assessed on the building
woul d, of course, be liable to be divided anongst the
several owners in the proportion of the area conprised in
the part or flat or roombel onging to each owner, but so far
as the Corporation is concerned the /|liability, of the
several owners will be joint and several. Then there are
certain other provisions relating to  the- nmachinery for
assessnment but with themwe are not inmmedi ately
concerned in these appeals and wit petitions

It wll thus be seen that under the provisions of the

Del hi Munici pal Corporation Act 1957, the criteria for
determ ning rate able value of a building is the annual rent
at which such building mght reasonably be expected to be
let from year to year less certain deduction is which are
not material for our purpose. The word 'reasonably’ in this
definition is very inportant. VWhat the owner mi ght
reasonably expect to get froma hepothetical tenant, if the
building were let from year to year, affords the 'statutory
oardstick for determining the rateable value Now, what is
reasonable is a question of fact and it depends on the facts

and circunstances of a given situation. Odinarily, "a
bargain between a wlling lessor and a wlling |essee
uni nfl uenced by any extraneous circunstances nay afford a
gui di ng t est of reasonabl eness’’ and in nornal

ci rcunst ances, the actual rent payable by a tenant to the
 andl ord would afford reliable evidence of what the 1andlord
may reasonably expect to get fromthe hypothetical tenant,
unless the rent is initiated or depressed by reason of
ext raneous considerations such as relationship, expectation
of some other benefit etc. There would ordinarily be close
approxi mati on between the actual rent received by the
landl ord and the rent which he night reasonably expect to
receive from a hypothetical tenant. But in case ‘of a
bui | di ng subject to rent control | egi sl ati on, this
approximation may and often does get displaced, because
under rent control legislation the |andlord cannot claimto
recover fromthe tenant anything nore than the standard

453

rent and his reasonable expectation nust, therefore, be
l[imted by a the measure of the standard rent lawfully
recoverable by him There are several decisions where the
i mpact of rent control legislation on the determ nation of
rateabl e value has been considered by this Court and the
| at est anpbngst such decisions is that in Dewan Daul at Ram v.
New Del hi  Municipal Conmittee.l This decision has reviewed
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all the earlier decisions given by this Court and as of date
has spoken the | ast word on the subject so far as this court
is concerned and hence it would be instructive and hel pfu
to refer to it in sone detail

There were three appeals decided by a commopn judgnent
in Dewan Dualat Ramis (supra) and the question which arose
for determnation in these appeals was as to how the
rateabl e value of a building should be determ ned for |evy
of property tax where the building is governed by the
provisions of the Delhi Rent Control Act, 1958 (hereinafter
referred lo as the Rent Act) but the standard rent has not
yet been fixed. One of these appeals related to a case where
the building was situate within the jurisdiction of the New
Del hi Municipal Conmmittee and was |iable to be assessed to
property tax under the Punjab Minicipal Act, 1911, as is the
case in nmany of the appeals  and wit petitions before us,
while the other two related to cases where the buildings
were situate wthin the limts of the Corporation of Delhi
and were assessable to property tax wunder the Delh
Muni ci pal' Corporation Act, 1957. The property tax under both
statutes was levied with reference to the rateable val ue of
the building and, as already pointed out by us earlier, the
reteabl e value was defined in both statutes in the same
terns, barring a second  proviso which " occurred in Section
116 of the Del hi /Municipal Corporation Act, 1957 but was
absent in Section 3(1)(b) of the Punjab Minicipal Act, 1911
and which was admittedly of no~ con- -sequences. The
controversy between 'the parties centered round the question
as to what is the true meaning of the expression "the gross
annual rent at which such land or building - mght
reasonably be expected to let fromyear to year" occurring
in the definition in both statutes. The - argunent put forward
by the Municipal Authorities was that since the 'standard
rent of the building was not fixed by the Controller under
Section 9 of the Rent Act in-any of the cases before the
Court and in each of the cases the period of Ilimtation
prescribed by Section 12 of the  Rent Act for nmmking an
application for fixation of the standard rent had expired,
the landlord was entitled to continue to receive the actua
rent fromthe tenant without any |egal inpedinment, and hence
the rateabl e value of the buil di ng was not
1. [1980] 2 S.C.R 607
454
limted to the standard rent deterninable in accordance with
the principles laid dowmm in the Rent Act but was liable to
be assessed by reference to the contractual rent recoverable
by the landlord from the tenant. The Minicipal authorities
urged that if it was not penal for the landlord to receive
the contractual rent from the tenant, even if it be higher
than the standard rent determ nable under the provisions of
the Rent Act it would not be incorrect to say “that the
 andl ord could reasonably expect to let the building at the
contractual rent and the contractual rent could, therefore,
be regarded as providing a correct nmeasure for determ nation
of the rateable value of the building. This argunent was,
however, rejected by the Court and it was held that even if
the standard rent of a building has not been fixed by the
Court Contract under Section 9 of the Rent Act, the Il andlord
cannot reasonably expect to receive from a hypothetica
tenant anything nore than the standard rent determ nable
under the provisions of the Rent Act and this would be so
equal |y whether the building has been let out to a tenant
who has lost his right to apply for fixation of the rent by
reason of expiration of the period of Iimtation prescribed
by Section 12 of the Rent Act or the building is self
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occupi ed by the owner. Therefore, the Court held that in
ei ther case, according to the definition of "rateable val ue"
given in both statutes, the standard rent deterninabl e under
the provisions of the Rent Act and not the actual rent
received by the landlord fromthe tenant, would constitute
the correct neasure of the rateable value of the building.
The Court pointed out that in each case the assessing
authority would have to arrive at its owmn figure of the
standard rent by applying the principles laid down in the
Rent Act for determination of the standard Rent and
determ ne the rateable value of the building on the basis of
the actual rent received by the |andlord and observed that
the rateable value of the building nust be held to be
limted by the measure of the standard rent determ nable on
the principles laid down in the Rent Act, and it woul d not
exceed such neasure of the standard rent, This decision is,
therefore, clearly  authority for the proposition that the
rat eabl e value of a building, whether tenanted or self
occupi ed, 'is limted by the neasure of standard rent arrived
at by the assessing authority by applying the principles
laid downin the Rent Act and cannot exceed the figure of
the standard rent so arrived-at by the assessing authority.
Now, in the course of the arguments advanced before us, we
found that there was some confusion in regard to the true
i mport of this decision. The mnunicipal authorities contended
that the ratio of this division was that  whatever be the
figure of the standard rent whether ~determned by the
Controll er under Section 9 of the Rent act or arrived at by
t he
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assessing authority by applying the principles laid dow in
the Rent 4 Act, must be taken as the neasure of rateable
value of the building for the purpose of assessahility to
property tax, irrespective of any other considerations. Even
if the owner of the building is able to show by producing
satisfactory evidence that having regard to prevailing
circunstances such as the nature of the building, its
situation or state of repair or econom c depression or, other
simlar causes, he cannot reasonably expect to get froma
hypot heti cal tenant even the amount of ~standard rent
determinable on the principles laid dowmn in the Rent Act,
the rateable value of the building must still be determ ned
at the figure of the standard rent. So it was argued on
behal f of the Minicipal authorities, but we do not think
that this is a correct interpretation of the -decision in
Dewan Daul at Ramis case (supra). The controversy-in that
case was not whether the figure of standard rent of a
buil di ng should be taken as its rateable value even where
the rent which the owner reasonably expects to get froma
hypot hetical tenant is |less than the figure of the standard
rent but whether the contractual rent receivable by the
landlord from the tenant should be taken to be the rateable
val ue even if it be higher than the standard  rent
det erm nabl e under the provisions of the Rent Act. The Court
held that even if the landl ord was entitled under the law to
recover the contractual rent fromthe tenant because the
standard rent of the building had not yet been fixed and the
time for maki ng an application by the tenant for fixation of
the standard rent had al ready expired, such contractual rent
could not furnish a nmeasure for determination of the
rat eabl e val ue, because the question had to be judged not
with reference to the actual tenant but with reference to a
hypot hetical tenant and the vyardstick provided by the
Statute for determination of the rateable value was as to
what rent the owner of the building m ght reasonably expect
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to get froma hypothetical tenant, if the building were |let
fromyear to year and the hypothetical tenant coul d not be
assuned to be willing to pay anything nore than the standard
rent, because after taking the hypothetical tenancy, he
could imediately nake an application for fixation of
standard rent The Court, therefore., reached the concl usion
that even if the landlord was lawfully entitled to receive
the contractual rent fromthe tenant, such contractual rent
could not be taken to be the rateable value of the building,

because the reasonable expectation of the landlord to
receive rent froma hypothetical tenant could not possibly
exceed the standard rent determ nable in accordance with the
provisions laid down in the Rent Act. The standard rent
determ nable on the principles set out in the Rent Act was
| aid down by the Court as the
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upper limt of the rent which the landlord may expect to
receive froma hypothetical tenant, if the building were |et
out to himfromyear to year. The Court never said that even
if the —actual rent receivable by the landlord from the
tenant or _the rent which the owner may reasonably expect to
receive from a hypothetical tenant were lower than the
standard rent determ nable in accordance with the principles
laid down in the Rent Act, the standard rent nust still be
taken to be the rateable value of the building. Such a view
would fly in the face of the definition of ’'rateable value

in both statutes and could not possibly have been taken by
the Court in this case It is significant to note what the
Court said in this case, and here we are quoting fromthe
Judgnent delivered by the Court, nanely, that the rateable
value of a building "must be held to be limted by the
neasure of standard rent determnable on the principles laid
down in the Del hi Rent Control Act 1958 and it cannot' exceed
such’ neasure of standard rent" (enphasis supplied). It is
thus clear fromthis decision that the rateable value of a
bui | di ng cannot exceed the neasure of standard rent, whether
determ ned by the Controller under Section 9 of the Rent Act
or arrived at by the assessing authority by applying the
principles laid down in the Rent Act, but it may in a given
case be less than the standard rent having regard to various
attendant circunstances and considerations. If, for exanple,
the building is not in a proper state of repair or is so
situate that it has certain disadvantages fromthe point of
vi ew of easy accessability or neans of transport of —any
other simlar cause, the actual rent which the owner may
reasonably accept to receive froma hypothetical tenant nay
be less than the standard rent determinable on the
principles laid down in the Rent Act. It is also possible
that in case of a building recently constructed, the
standard rent determ nable according to the principles laid
down in the Rent Act nmay be very high having regard to the
fantastic inflation in the value of |and and the abnornma

rise in the cost of construction in the |ast few years, but
it my not be, and perhaps in many cases would not be,
possible for the owner to obtain such high rent from a
hypot heti cal tenant. It is wequally possible that the
buil ding constructed by the owner may be so large as a
single unit that it may a be difficult for the owner to find
a tenant who will be prepared to pay the huge amount of rent
which the standard rent is bound to be if determ ned on the
principles laid down in the Rent Act and having regard to
the extreme smallness of the nunber of possible tenants of
such a building, the rent which the owner may reasonably
expect to receive from a hypothetical tenant may be very
much | ess than the standard rent. The test therefore is not
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what is the standard
457
rent of the building but what is the rent which the owner
reasonabl y expects to receive from a hypothetical tenant
and such reasonabl e expectation can in no event exceed the
standard rent of the building determinable in accordance
with the principles laid down in the Rent Act, though it may
in a given case be | ower than such standard rent.
We may now turn to the rel evant provisions of the Rent
Act which has been since 9th February, 1959 the law in force
relating to control of rent of building situate within the
jurisdiction O the Del hi Minicipal Corporation and the New
Del hi Municipal Conmmittee. Section 2(k) defines 'standard
rent’ in relation to any prem ses to nean "the standard rent
referred to in Section 6 or where the standard rent has been
i ncreased under Section 7, such increased rent". Section 6
| ays down different formulae for determ nation of standard
rent in different classes of cases and each formula gives a
precise and clear cut method of  conmputation vyielding a
definite figure of standard rent in respect of building
falling within its coverage. W are concerned in these
appeals and wit petitions wth deternmination of rateable
val ue of residential premses and we will, therefore, refer
only to so nmuch of Section 6 as relates to residentia
prem ses. Section/ 6 -“sub-section 1(A)(1) lays down the
formula for determnation of standard rent in case of
residential prem ses where such prem ses have been | et out
at any tinme before 2nd June, 1914, but this provision is not
material for our purpose, since the residential buildings
with which we-are concerned in these appeals and wit
petitions are all buildings constructed after 2nd June,
1944. Subsection 1(A)(1)(a) of Section 6 has also no
rel evance for our purpose since it ~deals with the case of
residential prem ses which have been let out at any tinme on
or after 2nd June, 1944 and in respect of which rent has
been fixed wunder the Delhi and A mer-Merwara Rent Contro
Act, 1947 or the Delhi and Ajner Rent Control Act, 1952,
which is not the case in respect of any of the residentia
buil dings forming the subject matter of the present wit
petitions and appeals Section 6 sub-section - 1(A)(2)(b) is
however 'material and we may, therefore set it out in
ext enso:
Section 6 (1) Subject to provisions of sub-section (2)
"standard rent’ in relation to any prem ses neans-
(A) in the case of residential prenises-
(2) where such prem ses have been let out at any time
on or after the 2nd day of June, 1944, -
458
(b) in any other case, the rent calculated on the
basi s of seven and one-hal f per cent, per annum of
the aggregate anount of the reasonable  cost of
construction and the market price of the |and
conprised in the premises on the date of the
commencenent of the construction
Provided that where the rent so cal cul ated
exceeds twelve hundred rupees per annum this clause
shall have effect as |If for the words "seven and one-
hal f per <cent", the words "eight and one-fourth per
cent." had been substituted;

Though we are not concerned with non-residentia
prem ses we may point out that in respect of non-residentia
prem ses whi ch have been let out at any tinme on or after 2nd
June, 1944 and in respect of which rent has not been fixed
under the Del hi and Aj mer Merwara Rent Control Act, 1947, or
the Del hi and Ajner Rent Control Act, 1952, standard rent is
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required to be calculated on the sanme basis as set out in
sub-section (1)(A(2) (b) of Section 6 wth only this
difference that instead of the rent being calculated at the
rate of 8-114 per cent as laid down in that provision, it is
required to be calculated at the rate of 8-518 per cent.
Sub-section (2) of Section 6 has al so considerable bearing
on the controversy between the parties and it my,
therefore, be set out in full
(2) Notwi thstandi ng anything contained in sub-
section (1)-
(a) inthe case of any prem ses, whether residentia
or not, constructed on or after the 2nd day of
June, 1951, but before the 9th day of June, 1955,
the annual rent calculated wth reference to the
rent at which the prenises were let for the nonth
of March, 1958, or  if they were not so let, with
reference to the rent at which they were | ast |et
out, shall be deened to be the standard rent for a
period of seven years from the date of the
conpl etion of the construction of such prem ses,
and
(b) in the case of any prem ses, whether residentia
or not, constructed on or after the 9th day of
June, 1955, including prem ses. constructed after
the commencenent of this Act, the annual rent
calculated with reference to the rent agreed upon
between the Ilandlord and the tenant when such
prem ses were first |let out
459
shal | be deemed to be the standard rent for a period of
A five years fromthe date of such |etting out.
Then follows Section 7 of which only sub-section (1) is
material and it runs as follows:
"7(1) Where a |l andlord has-at any time, before
the commrencenment of this Act with or wthout the
approval of the tenant or after the conmmencenent of
this Act with the witten approval of the tenant or of
t he Controller, i ncurred expendi ture for any.
i mprovenent, addition or structural alteration'in the
prem ses, not bei ng expenditure on -decoration or
tenantable repairs necessary or usual for such
prem ses, and the cost of that inprovenment, addition or
alteration has not been taken into account in
determning the rent of the prem ses, the | andl ord may
lawfully increase the standard rent per year by an
anmount not exceeding seven and one-half  per cent, of
such cost."
The next section which is mterial for our @ purpose is
Section 9 and since considerable argunent has turned upon
the provisions of that Section and particularly sub-section
(4) it would be useful to set out the rel evant provisions of
that section which read foll ows:
"9(1) The Controller shall, on an application
made to himin this behalf, either by the | andl ord or
by the tenant, in the prescribed manner, fix in respect
of any prem ses-
(i) the standard rent referred to in section 6; or
(ii) the increase, if any, referred to in section 7.
(2) In fixing the standard rent of any prem ses or
the lawful increase thereof, the Controller shal
fix an amount  whi ch appears to him to be
reasonabl e having regard to the provisions of
section 6 or section 7 and the circunstances of
t he case.

(4) VWere for any reason it 1is not possible to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 19 of 31

determ ne the standard rent of any prem ses on the
principles set forth under section 6, t he
Controller may fix such rent as woul d be
reasonabl e having regard to t he situation
locality and condition of the premises and the
amenities provided therein and where there are
simlar or
460
nearly simlar prenmises in the locality, having regard
also to the standard rent payable in respect of such
prem ses."
These are the only material provisions of the Rent Act which
are relevant for the determ nation of the controversy which
arises in the present appeals and wit petitions
It is clear fromthe definition of ’standard rent’
contained in Section 2 (k) that the standard rent of a
bui | di ng means the standard rent referred to in Section 6 or
where the  standard rent has been increased under Section 7,
such increased rent This definition is not an inclusive but
an exhaustive definition and it defines the standard rent to
nmean either the standard rent referred to in Section 6 or
the increased standard rent under Section 7. It is
significant to note that it does not contain any reference
to Section 9, sub-section (4). \Wenever, therefore, any
reference is nmmde/'to standard rent in any provision of the
Rent Act, it must mean standard rent as laid down in Section
6 or increased standard rent as provided in Section 7 and
nothing nore. Section 6 lays down the principles for
determ nation of standard rent -in alnost all  conceivable
cl asses of cases and Section 7 provides for-increase in the
standard rent where the Tlandlord has incurred expenditure
for any inprovenent, addition or structural alteration in
the premnises. Section 9, as the definitionin Section 2 (k)
clearly suggests and the margi nal note definitely indicates,
does not define what is standard rent but merely [ ays down
the procedure for fixation of standard rent Sub-section (1)

of Section 9 provides that the ‘Controller shall, on an
application nade to him in that behalf, either by the
| andlord or by the tenant, ill the prescribed manner, fix in
respect of any prenises, standard rent referred to in

Section 6 or the increase, if any, referred to in-Section 7.
Sub-section (2) then proceeds to say that in fixing the
standard rent of any premses or the Ilawful increase
thereof, the Controller shall fix an anmount which appears to
himto be reasonable having regard to the provisions of
Section 6 or Section 7 and the circunstances of the case.
The Controller is thus entrusted by sub-sections (1) and (2)
of Section 9 with the task of fixing the standard rent of
any prenmises having regard to the principles set out in
Section 6 or the provision of Section 7 and any /other
rel evant circunstances of the case. The words "having regard
to...the circunstances of the case" undoubtedly leave a
certain measure of discretion to the Controller in fixing
the standard rent. But this discretion is not such _an
unfettered and ungui ded discretion as to enable the
Controller to fix any standard rent which he considers
reasonable. He is
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required to fix the standard rent in accordance wth the
formula laid A down in Section 6 or Section 7 and he cannot
ignore that formula by saying that in the circunstances of
the case he considers it reasonable to do so. The only
di scretion given to himis to nake adjustnents in the result
arrived at on the application of the relevant fornula, where
it is necessary to do so by reason of the fact that the
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| andl ord mi ght have nade sone alteration or inprovenent in
the building or circunstances m ght have transpired
affecting the condition or wutility of the building or sone
such circunstances of simlar character. The conpulsive
force of the formulae laid down in Section 6 for the
determ nation of standard rent and of the provisions of
Section 7 for increase in standard rent is not in any way
whittl ed down by sub-section (2) of Section 9 but a margina
discretion is given to the Controller to nmitigate the rigor
of the fornulae where the circunstances of the case so
require.

The question, however, may arise as to what is to
happen if it is not possible to determ ne the standard rent
of any premises on the principles set forth in Section 6-
The machinery set out ~in sub- sections (lI) and (2) of
Section 9 would then fail of application, because it would
not be possible for the Controller to fix the standard tent
havi ng ~regard to the provisions of Section 6. This
contingency is taken care of by sub-section (4) of Section 9
whi ch provides that in such a situation the Controller my
fix such —rent-as would be reasonable having regard to the
situation, locality and condition of the prenises and the
amenities provided therein and where there are sinmlar or
nearly simlar premses-in the locality, having regard also
to the standard rent ~“payable in respect of such prem ses.
But the basic condition for the applicability of sub-section
(4) of Section 9 is that it should not be possible to
deternmine the standard rent on the principles set out in
Section 6. Wwere such is the case, the Controller is
enmpowered to fix such —rent as ~would be reasonable having
regard to the situation, locality and condition of the
prem ses and the anenities provided therein--But even while
fixing such rent, the Controller does not enjoy unfettered
discretion to do what he likes and he is bound to take into
account the standard rent payable in respect of simlar or
nearly simlar premses in the locality. The standard rent
determnable on the principles’ set out in Section 6,
therefore, again beconmes a governing consideration. The
| egi slature obviously did not intend to vest unguided
discretion in the Controller to fix such rent” as he
consi ders reasonable wi thout any principles or - norns to
guide him and, therefore, it provided that in fixing
reasonable rent, the Controller shall take in to account the
standard rent payable in respect of simlar or nearly
simlar premses. The
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Controll er must derive guidance fromthe standard rent of
simlar or nearly simlar premises in the locality and apart
fromdischarging the function of affording guidance to'tile
Controller in fixing reasonable rent, this requirenent also
seeks to ensure that there is no wide disparity between the
reasonable rent of the premises fixed by the Controller and
the standard rent of simlar or nearly simlar premses
situate in the locality. The process of reasoning which the
Controller would have to followin fixing reasonable rent
woul d, therefore, be first to ascertain what is the standard
rent payable in case of simlar or nearly sinmilar premses
in the locality and then to consider how far such standard
rent in its application to the prem ses, needs adjustnment
having regard to the situation, locality and condition of
the prem ses and the anenities provided therein. The
reasonable rent so determ ned would be the standard rent of
the premises fixed by the Controller. There may, however, be
cases where there are no sinilar or nearly simlar prem ses
in the locality and in such cases guideline to the
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Controller would not be available and the Controller would
have to determi ne as best as he can what
rent would be reasonable having regard to the situation

locality and condition of the premises and the anenities
provided therein. But such cases would by their very nature
be extrenely rare and even there, the Controller woul d not
be on an uncharted sea: he would have to fix the reasonable
rent of the prem ses taking into account the standard rent
of simlar or nearly sinmilar premises in the adjoining
locality and meking necessary adjustments in such standard
rent.

Now, let us take up for consideration the first
category of premises, in regard to which the question of
determ nation of rate able value arises, nanely, where the
prem ses are self-occupied, that is, occupied by the owner.
W will first consider the case of residential premises. It
is clear fromthe  above discussion that the rateable val ue
of the prem ses would be the annual rent at which the
prem ses mght  reasonably be expected to be let to a
hypot heti'cal” tenant and such reasonabl e expectati on cannot
in any event exceed the standard rent of the prenises,
though in a given situation it may be |l ess than the standard
rent. The standard rent of the prem ses would constitute the
upper limt of the annual rent which the owner m ght
reasonably expect /to get froma hypothetical tenant if he
were to let out the prenises. Even where the prenises are
sel f-occupi ed and  have not been let out to any tenant, it
woul d still be possible to determine the standard rent of
the premises on the ‘basis of ~hypothetical  tenancy. The
guestion in such case wuld be as to what would be the
standard rent of the premses-if they were out to a
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tenant Cbviously, in such an eventuality, the standard rent
woul d be determinable on the principles set out in sub-
section (1) (a) (2) (b) of Section 6 of the Rent Act. The
standard rent would be the rent calcul ated on the basis of 7
1/2 percent or 8.1/4 per cent  per annum of the aggregate
amount of the reasonable cost of construction and the narket
price of the land conprised in the prenises onthe date of
comencement  of the construction. ~The Delhi Minicipa
Cor porati on, however, contended that where any prem ses
constructed on or after 9th June 1955-and the prem ses in
nost of the cases before us are premses constructed
subsequent to 9th June 1955 have not been |I|et out at any
time and have throughout been self occupied, the standard
rent of such prenmses would be determ nable under the
provi sions of sub-section (2) (b) of Section 6 and any rent
whi ch could be agreed upon between the |andlord and the
tenant if the prem ses were let out to a hypothetical tenant
woul d be deened to be the standard rent of the preni ses and
the formula set out in subsection (1)(B)(2) (b) of “Section 6
woul d not be applicable for determ ning the standard rent by
reason of the non-obstant clause contained in the opening
part of sub-section (2) of Section 6. This contention
pl ausi ble though it may seem is in our opinion not well-
founded. It is difficult to see how the provision enacted in
subsection (2) (b) of Section 6 can be applied for
determ ning the standard rent of the prenises when the
prem ses have not been actually let out at any tine. Sub-
section (2) (b) of Section 6 clearly contenplates a case
where there is actual letting out of the premses as
di stinct from hypothetical letting out, because under this
provision the annual rent agreed upon between the |andlord
and the tenant at the tinme of first letting out is deened to
be the standard rent for a period of five years fromthe
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date of such letting out and it is inpossible to inmagi ne how
the concept of first letting out can fit in with anything
except actual letting out and how the period of five years
can be conputed from the date of any hypothetical letting
out. It is only fromthe date of first actual letting out
that the period of five years can begin to run and for this
period of five years the annual rent agreed upon between the
landlord and the tenant at the tine of first actual letting
out woul d be deened to be the standard rent. Sub-section (2)
(b) of Section 6 can have no application where there is no
actual letting out and hence in case of prem ses which are
constructed on or after 9th June 1955 and whi ch have never
been letout at any tinme, the standard rent would be
determ nable on the principles laid down in sub-section (1)
(A (2) (b) Section 6. So ‘also in case of prenises which
have been constructed before  9th June 1955 but after 2nd
June 1951 the standard rent would,
464
for like 'reasons, be determ nable under the provisions of
sub-section (1)(A (2) (b) of Section 6 if they have not
been actually let out any tine since their construction. But
if these two categories of prem ses have been actually |et
out at some point of tinein the past, then in the case of
former category, the annual rent agreed upon between the
landlord and the/ tenant when the premses were first
actually let out shall be deened to be the standard rent for
a period of five years fromthe date of such letting out and
in the case of ‘the latter category, the annual rent
calculated with reference to the rent at which the prem ses
were actually let for the nonth of March 1958 or if they
were not so let, with reference to the rent at which they
were last actually let out shall be deenmed to be the
standard rent for a period of seven years fromthe date of
conpletion of the construction of the prem ses. However,
even in the case of these ‘two categories of prem ses, the
standard rent after the expiration of the period  of five
years or seven years as the( case my be, would be
determ nable on the principles 'set out in sub-section (I)
(A (2) (b) of Section 6. Thus in the case of self-occupied
residential prem ses, the standard rent determn nable under
the provisions of sub-section (2) (a) or (2) (b) of Section
6 in cases falling within the scope and anbit of those

provi sions and in other cases, the st andard r ent
det erm nabl e under the provisions of sub-section (1) (A) (2)
(b) of Section 6 would constitute the upper JIlinmt of the

rat eabl e val ue of

the premses. Simlarly, on an analogous process of
reasoni ng, the standard rent det ermi nabl e | under the
provi si ons of sub-section (2) (a) or (2) (b) of Section 6 in
cases falling within the scope and anbit of those previsions
and in other cases, the standard rent deterni nabl e under the
provi sions of sub-section (1)(B) (2)(b) of Section 6 would
constitute the wupper limt of the rateable value so far as
sel f-occupi ed non-residential premses are concerned. |'he
rateabl e value of the prenises, whether residential or non-
resi dential cannot exceed the standard rent, but, as already
poi nted out above, it may in a given case be less than the
standard rent. The annual rent which the owner of the
prem ses may reasonably expect to get if the prem ses are
et out would depend on the size, situation, locality and
condition of the prenises and the anenities provided therein

and all these and other relevant factors would have to be
evaluated in determining the rateable value, keeping in mnd
the upper 1linmt fixed by the standard rent. If this basic

principle is bornein mnd, it wuld avoid wi de disparity
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between the rateable value of simlar premses situate in
the sane locality, where sone prenmises are old premses
constructed nany years ago when the |and prices were not
hi gh and the Cost of construction had not
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escal ated and others are recently constructed prem ses when
the A prices of |and have gone up alnbst 40 to 50 tines and
the cost of construction has gone up alnbst 3 to 5 tines in
the last 20 years. The standard rent of the fornmer category
of premi ses on the principles set out in sub-section (1) (A
(2) (b) or (I) (B) (2) (b) of Section 6 would be
conparatively low, while in case of latter category of
prem ses, the standard rent determ nable on these principles
woul d be unduly high. If the standard rent were to be the
neasure of rateable value, ‘there would be huge disparity
between the rateable value of old premses and recently
constructed prenises, though they may be simlar and situate
in the ~same or adjoining locality. that would be wholly
illogical ‘and irrational. Therefore, what is required to be
consi dered for determning rateable value in case of
recently constructed premises is as to what is the rent
which the owner might —reasonably expect to get if the
prem ses are let out and that is bound to be influenced by
the rent which is obt ai nable for simlar prem ses
constructed earlier and situate in the same or adjoining
locality and which would necessarily be |limted by the
standard rent of such prem ses. The  position in regard to
the determnation of rateable val ue of " self-occupied
residential and non-residential prem ses may thus be stated
as follows: The standard rent determ nable on the principles
set out in sub-section (2) (a) or (2) (b) or (1) (A (2) (b)
or (1) (B) (2) (b) of Section 6 as may be applicable, would
fix the wupper limt of the rateable value of the prem ses
and within such upper limt, the assessing authorities would
have to determne as to what is the rent which the owner may
reasonably expect to get if the premises are let to a
hypot heti cal tenant and f or the pur pose of such
determ nation, the assessing authorities would  have to
evaluate factors such as size, situation, locality and
condition of the prem ses and the anenities therein
provi ded. The assessing authorities would also have to take
into account the rent which the owner of simlar premses
constructed earlier and situate in the same or adjoining
locality, mght reasonably expect to receive from a
hypot heti cal tenant and which would necessarily be within
the upper 1limt of the standard rent of such prenises, so
that there is no wide disparity between the rate of rent per
squar foot or square yard which the owner m ght reasonably
expect to get in case of the two prem ses. Sone disparity is
bound to be there on account of the size, situation

locality and condition of the premises and the “anenities
provi ded therein. Bigger size beyond a certain optimm woul d
depress the rate of rent and so also would | ess favorable
situation or locality or lower quality of construction or
unsatisfactory condition of the premises or absence of
necessary anmenities and simlar
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other factors. But after taking into account these varying
factors, the disparity should not be disproportionately
large. W may also point out that until 1980 the assessing
authorities were giving a self occupancy rebate of 20%in
the property tax assessed on self occupied residentia

prem ses. W would suggest that, in all fairness, this
rebate of 20% nmay be resunmed by the assessing authorities,
because there is a vital distinction, fromthe point of view
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of the owner, between self-occupied prenm ses and tenanted
prem ses and the right to shelter under a roof being a basic
necessity of every human being, residential prem ses which
are sel f-occupi ed must be treated on a nore favourabl e basis
then tenanted premises, so far as the assessability to
property tax is concerned.

W nmay now turn to consider the second category of
premses in regard to which the rateable value is required
to be deternined. This category conprises prenises which are
partly self-occupied and partly tenanted. Now, as we have
poi nted out above, it is the prenmises as a whole which are
liable to be assessed to property tax and not different
parts of the premises as distinct and separate units. But
whil e assessing the rateable value of the prem ses on the
basis of the rent which the owner nay reasonably expect to
get if the prenmises are let  out, it cannot be over-I ooked
that where the prem ses consist-of different parts which are
intended to be occupied as distinct and separate units, the
hypot heti cal tenancy which would have to be

consi dered” would be the hypothetical tenancy of each part
as a distinctand separate unit of occupation and the sum
total of the rent reasonably expected froma hypothetica
tenant in respect of = each distinct and separate unit would
represent the rateable value of the prem ses. Now obviously
the rent which the owner of the prenmises nay reasonably
expect to receive in respect of each distinct and separate
unit Cannot obviously exceed the standard rent of such unit
and the assessing ‘authorities would therefore have to
determ ne the standard rent with a viewto fixing the upper
[imt of the rent which can reasonably be expected by the
owner on letting out such unit to a hypothetical tenant. How
is this to be done ?

Where the case falls within sub-section (2) (a) or (2)
(b) of Section 6, no problem arises, because whether the
di stinct and separate unit of which the standard rent is to
be determ ned is self occupied or tenanted nmkes no
difference, for in either case, (the standard rent would be
governed by one or the other of these two provisions. So
also in cases falling outside sub-section (2) (a) and (2)
(b) of Section 6? it would make no difference whether the
di stinct
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and separate wunit of which the standard rent is to be
determned is A self-occupied or ten anted ; for in either
case, the standard rent would be determnable  under the
provi sions of sub-section (1) (A (2) (b) or (1) (B) (2) (b)
of Section 6. But the question is, howis the formula set
out in sub-section (1) (A (2) (b) or (1) (B) (2) (b) of
Section 6 to be applied ? Ooviously there would be no
difficulty in applying the fornula, if the prenises of which
the standard rent is to be determ ned consist of the entire
buil di ng. Then the reasonable cost of construction of the
buil ding can be taken and it can be aggregated with the
market price of the Iland comprised in he building on-the
date of comencenent of construction of the building and 7
1/2 per cent of such aggregate anmount woul d represent the
standard rent of the building. But where the building
consists of nore than one distinct and separate units and
the standard rent to be determined is that of any particul ar
unit, the fornmula may present some difficulty of application
if it is sought to be applied literally in relation to that
particular unit alone and by itself, because even if the
reasonabl e cost of construction of that particular unit can
be ascertained, it would not be possible to determine "the
market price 1) of the |land conprised in the prem ses on the
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date of the conmmencenent of construction" since the entire
building and not nerely that particular wunit would be
standing on the land and the Iand on which the building is
standing would be land conprised in the building and it
would be irrational and absurd to speak of it as |I|and
conprised in that particular unit The formula can, however,
be applied for determning the standard rent of a particular
unit by conmputing the standard rent of the building ; in
accordance with the fornula and then apportioning the
standard rent so computed anongst the different units of
occupation conmprised in the building on the basis of floor
area, taking into consideration differences, if any, on
account of the situation and condition of the various units
and the anenities provided in such units. This would be the
nost rational way in which the nmarket price of the |Iand
conprised in the building on the date of comencenent of
construction can be spread over ampngst the different units
of occupation conprised in the building. It would therefore
seem that = when the  rateable val ue of a buil ding consisting
of distinct and separate wunits of occupation is to be
assessed, the ~standard rent of each wunit would have to be
determ ned on the principles set out above and within the
upper limt fixed by the standard rent, the assessing
authorities would have to determ ne the rent which the owner
may reasonably expect to get if such unit were let out to a
hypot hetical tenant 5and in arriving at this determ nation

the assessing authorities would have to take into account
t he same
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factors which we have already discussed in the preceeding
par agraphs of this judgnment while dealing withthe question
of assessnent of self-occupied properties. The sumtotal of
the rent which the owner nmay reasonably expect to get froma
hypot hetical tenant in respect of each distinct and separate
unit of occupation cal cul ated in'the manner aforesaid, would
represent the rateable value of the building. W may point
out that this fornula for determnation of rateable value
woul d apply, irrespective of whether any of the distinct and
separate units of occupation conprised in the building are
sel f-occupied or tenanted. The only difference in case of a
di stinct and separate unit of occupation which is tenanted
woul d be that, subject to the wupper Ilimt of the standard
rent, the actual rent received by the owner would furnish a
fairly reliable neasure of the rent which the owner my
reasonably expect to receive froma hypothetical tenant,
unless it can be shown that the actual rent 50 received is
i nfl uenced by extra-comercial considerations.

That takes us to the third category of prem ses
where the land on which the premses are constructed is
| ease-hold land with a restriction that the l|easehold
interest shall not be transferable wthout the approval of
the l essor. There are two classes of cases which fall wthin
this category. The first is where prem ses have been cons-
tructed by the owner on land taken on |lease directly from
the Government and the second is where prenises have been
constructed by the owners on | and taken on sub-lease froma
Cooperative House Building Society which has inits turn
taken a lease from the Government. The lease in the first
class of cases is a lease in perpetuity and so also are the
| ease and a sub lease in the second class of cases. W are
concerned in these wit petitions and appeals wth the
second class of cases and we shall, therefore, confine our
observations to that class. The sub-lease in this class of
cases is executed by the Cooperative House Buil ding Society
in favour of each of its menbers in respect of the plot of
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| and sub-1eased to him One of the clauses in the sub-|ease,
the standard formof which is to be found in clause 6 of the
document of sub-lease in Transferred Case No. 75/82, inter
alia provides as under:

(6)(a) The Sub-Lease shall not sell, transfer
assign or otherwise part wth the possession of
the whole or any part of the residential plot in
any form or manner, benam or otherwise, to a
person who |Is not a nenber of the Lessee.

(b) The Sub-Lessee shall not sell, transfer,

assign or
469

QO herwi se part wth the possession of the whole or any
A part of the residential plot to any other nmenber of
the Lessee except -with the previous consent in witing
of the Lessor which ~he shall be entitled to refuse in
hi s absol ute discretion.

Provided that in the event of the consent being
given, the Lessor may inpose such terns and conditions
as he “thinks fit and the Lessor shall be entitled to
claim and recover a portion of the unearned increase in
the value (i.e. the difference between the premn um paid
and the market value)  of the residential plot at the
time of sale, transfer, assignment, or parting with the
possession, the anpbunt to be recovered being fifty per
cent of the unearned increase and the decision of the
Lessor in respect of the value  shall - be final and
bi nding. D

Provi ded further that the Lessor shall have the
pre-enptive right to purchase the -property after
deducting fifty per cent” of the wunearned increase as
af or esai d.

It is obvious that by reason of this clause in the
sub-l ease, the owner who has constructed premises on the
pl ot of land sub-leased to him cannot sell, transfer or
assign his |ease-hold interest inthe plot of land to any
except a nmenber of the Cooperative House Building Society
and even so far as sale, transfer or assignnent to a nenber
of the Cooperative House Building Society is concerned, it
cannot be rmade except wth the previous consent in witing
of the Government which the Government may give or refuse in
its absolute discretion, and in case the Government chooses
to give its consent, the Governnent would be entitled to
claim50% of the unearned increase in the value of the land
at the tinme of such sale, transfer or- assignhnent and
noreover, if the Governnent so desires, it would have a pre-
enptive right to purchase the plot of land after deducting
50 per cent of the unearned increase in the value of the
plot of land. this covenant in the sub-lease is clearly a
covenant running with the I and and even where sale, transfer
or assignnent of the plot of Iand has taken place with the
previous consent in witing of the Governnent, this covenant
woul d conti nue to bind the purchaser, transferee or
assi gnee, vide Conm ssioner of Walth
470
Tax v. P.N. Sikand(l).

Relying on this «clause in the sub-lease, the Delh
Muni ci pal Corporation contended that since the plot of |and
on which the prem ses stands, cannot be transferred without
the previous consent of the Governnment, it has no market
value and its market ©price cannot be ascertai ned and hence
the standard rent of the prem ses cannot be determ ned on
the principles set out in sub-sections (1) (A (2) (b) or
(1) (B) (2) (b) of Section 6 and consequently, the residuary
provision in sub-section (4) of Section 9 would apply and




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 27 of 31

the standard rent would have to be fixed in accordance with
the principles laid down in that provision. This was in fact
the ground on which the assessing authorities rejected the
objections filed by several owners of premnises contending
that the standard rent of their premises should be
determined on the principles set out in sub sections (1)
(A (2) (b) or (1) (B) (2) (b) of Section 6. To quote only
one of the orders made by the assessing authority in case of
petitioner No. 2 in T.C. No. 75/82 it was said in the order
rejecting the objections of that petitioner
"The property is built upon a ’case hold plot.
This being so it is not feasible to determne the
mar ket price of ‘l'and at the time of start of
construction because under the terns and conditions of
the conveyance deed, the land is not open for sale in

the open market. As such | amnot in a positionto
apply S.6 of the Delhi Rent Control Act for fixing the
standard rent. | have, therefore, to resort to S. 9 of
the Del hi© Rent Control Act for fixing the standard
rent.”

Thi's __argunent which seens to have prevailed with the
assessing authorities inrejecting the applicability of Sub-
Section (1) (A (2) (b) or (1) (B 2 (b) of S 6 and
resorting to the provisions of Sub Section (4) of S. 9 is
whol Iy unfounded. /Merely because the plot of |land on which
the prem ses are constructed cannot be sold, transferred or
assigned except to a nenber of the Cooperative House
Buil ding Society and wthout the prior consent of the
Covernment, it does not necessarily nean that there can be
no market price for the plot of 1and. It isnot as if there
is total prohibition on the sale, transfer or assignnment of
the plot of land, so that in no conceivable circunstance, it
can be sold, transferred or assigned. the plot of |and can
(1) [1977] 2 s.C.C. 798.
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be sold, transferred or assigned but only to one from
amongst a limted class of persons, nanely, those who are

nenbers of the Cooperative House Building Society and
subject to the Rules and Regul ations, any eligible person
can be adnitted to the nenbership of the Cooperative House
Buil ding Society. There is also a further restriction,
nanely that the sale, transfer or assignnent can take place
only with the prior consent of the Governnent. But subject
to these restrictions, the sale, transfer or assignment can
take place. It cannot, therefore, be said that the market
price of the plot of land cannot be ascertained.” Wen we
have to deterni ne what would be the nmarket price of the plot
of land on the date of comencenent of construction of the
prem ses, we nust proceed on the hypothesis that the prior
consent of the Governnent has been given and the plot of
land is available for sale, transfer or assignnent and on
that footing, ascertain what price it would fetch on such
sale, transfer or assignment O course, when the class of
potential buyers, transferees or assignees is restricted,
the market price would tend to be depressed. But even so, it
can be ascertained and it would not be correct to say that
it is incapable of deternination. There is also one other
factor which would go to depress the market price and that
stems from the clause in the sub-Ilease which provides that
on sale, transfer or assignment of the plot of land, the

Governnment shall be entitled to claim 50% of the unearned
increnent in the value of the plot of Jland and the
Government shall also be entitled to purchase the plot of

land at the price realisable in the market after deducting
there- from 50% of the unearned increnent. Since the | ease




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 28 of 31

hold interest of the sub-lease in the plot of land is cut
down by this burden or restriction, the narket price of the
plot of land cannot be determined as if the |easehold
interest were free from this burden or restriction. This
burden or linmtation attaching to the |easehold interest
must be taken into account in arriving at the market price
of the plot of |and, because any nmenber of the Cooperative
House Building Society who takes the plot of |land by way of
sal e, transfer or assignnent would be bound by this burden
or restriction which runs wth the land and that would
necessarily have the effect of depressing the market price
which he would be inclined to pay for the plot of |land. W
must, therefore, discount. the value of this burden or
restriction in order to arrive at a proper determ nation of
the market price of the plot of land and the only way in
which this can be done is by taking the market price of the
plot of land as if it ~were unaffected by this burden or
restriction and deducting from it, 50% of the unearned
increase in the value of the plot of |and on the basis of
the hypothetical ~sale, as representing the value of such
burden or
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restriction. This node of determ nation of the market price
has the sanction off the decision of this Court in P.N
Si kand’ s case (supra). W do not, therefore, think that the
assessing authorities were right in taking, the view that
because the plot of |land could not be sold, transferred or
assigned except to a nenber of  the Cooperative House
Buil ding Society and wthout the prior consent of the
CGovernment, its market price was unascertainable and hence
the standard rent of the prem ses could not be determ ned
under sub-section (1) (A)(2)(b) or (1)(B)(2)(b) of S. 6 and
had to be assessed only under Sub-s. ( 4) of S. 9. W are
firmy of the viewthat the market price of the plot of |and
at the date O comrencenent of construction of the prem ses
was ascertainable on the basis of the formula we have
i ndi cat ed, not wi t hst andi ng t he restriction on
transferability contained in the sub-lease and the standard
rent of the prem ses constructed on the plot ~of |and was
det ermi nabl e under the provisions of sub-section (1) (A (2)
(b) or (1) (B) (2) (b) of Section 6. The argunent of the
Del hi Muni cipal Corporation that in all —such cases resort
has to be made to the provisions of sub-section (4) of
Section 9 for determ nation of the standard rent- of -the
prem ses must be rejected
W may also in this connection refer to the statenent
made by the Mnister of State for Home Affairs on the floor
of the Lok Sabha on 8th April 1981 where the Mnister
observed
"The Municipal Corporation of Delhi has
intimated that 494 general objections for “the vyear
1980-81 filed by the assessees for the revision of
assessment of their properties in accordance wth
Supreme Court Judgnent were consi der ed by the
Corporation. The requests for reassessnent on the basis
of standard rent under Section 6 of the Rent Contro
Act, 1958, were considered and not found accept able to
the Corporation as the assessees failed to produce
docunentary evi dence as regards the aggregate amunt of
the reasonable cost of construction and the market
price of the land conprised in the prem ses on the date
of comrencenment of the construction as provided under
Section 9 (2)(b) of the Delhi Rent Control Act, 1958.
Accordingly, assessnents were made as provided under
section 5 of the Delhi Rent Control Act, 1958. The
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details of the proper ties, locality-wise, are given
ill the statement attached."

It is indeed strange that the assessing authorities
shoul d have declined to assess the rateable value of 494
properties in South
473
Del hi on the basis of standard rent determinable on the
principles Alaid down in sub-section (1) (A (2) (b) or (1)
(B) (2) (b) of Section 6, merely on the ground that in the
opi nion of the assessing authorities "the assessees failed
to produce the docunentary evidence as regards the aggregate
amount of reasonable cost of construction and the market
price of land conprised in the premses on the date of
comencement of the construction.”" |f the assessees failed
to produce the documentary evidence to establish the
reasonabl e cost of construction of the prenmises or the
market price of the land conmprised in the premses, the
assessing authorities could arrive at their own estimate of
these two constituent itens in the application of the
principles set out in sub-section (1) (A (2) (b) or (1) (B)
(2) (b) of Section 6. But on this  account, the assessing
authorities could not justify resort to sub-section (4) of
Section 9. It is only where for any reason it is not
possible to determine the standard rent of any prem ses on
the principles set-forth in Section 6 that the standard rent
may be fixed under /sub-section (4) of ‘Section 9 and nerely
because the owner does not produce satisfactory evidence
showi ng what was the reasonabl e cost of construction of the
prem ses or the market price off the laud at the date of
comencenment of the construction, it cannot be said that it
is not possible to deternmine the standard rent on the
principles set out in sub-section (1) (A (2) (b) or (1) (B)
(2) (b) of Section 6 Take for exanple a case where the owner
produces evidence which is found to be incorrect or which
does not appear to be satisfactory; Can the assessing
authorities in such a case resort to sub-section(4) of
Section 9 stating that it is not possible to deternine the
standard rent on the principles set out in sub-section (1)
(A (2) (b) or (1) (B) (2) (b) of Section 6. The assessing
aut horities would obviously have to estimte for thenselves,
on the basis of such material as may be gathered by them
the reasonable cost of construction and the market price of
the land and arrive at their own determnation of the
standard rent. This is an exercise with which the assessing
authorities are quite fanmliar and it 1is not something
unusual for them or beyond their conpetence and capability.
It may be noted that even while fixing standard rent under
sub-section (4) of Section (9), the assessing authorities
have to rely on such material as nmay be avail able wi th them
and determine the standard rent on the basis ~of such
material by a process estinmation.

The fourth category of premnmises we nust deal with is
the category where the prem ses are constructed in stages.
The discussion in the preceding paragraph f this Judgnent
provi des an answer to
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A the question as to how the rateabl e value of this category
of premises is to be determined when the premnmises at the
first stage of construction are to be assessed for rateable
val ue, the assessing authorities would first have to
determ ne the standard rent of the prem ses under sub-
section (2) (a) or 2 (b) or (1) (A (2) (b) or (I) (B) (2
(b) of Section 6 as may be applicable and keeping in m nd
the upper I|imt fixed by the standard rent and taking into
account the various factors discussed above, the assessing
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authorities would have to determ ne the rent which the owner
of the prem ses may reasonably expect to g-t if the prenises
are let out to a hypothetical tenant and such rent would
represent the rateable value of the prem ses Wen any
addition is mmde to the premses at a subsequent stage,
three different situations may arise. Firstly, the addition
may not be of a distinct and separate unit of occupation but
may be nerely by way of extension of the existing prenises
whi ch are self-occupied In such a case the original premses
together with the additional structure would have to be
treated as a single wunit for the purpose of assessment and
its rateable value would have to be deternm ned on the basis
of the rent which the owner nay reasonably expect to get, if
the premises as a whole are |let out, subject to the upper
limt of the standard rent determ nabl e under the provisions
of sub-section (I) (A (2) (b) of Section 6. Secondly, the
exi sting prem ses before the addition m ght be tenanted and
the addition mght be to the tenanted prem ses so that the
addi tional structure also form part of the sane tenancy.
Where such i's the case, the standard rent would be liable to
i ncrease under— Section 7 ~and such increased rent would be
the standard rent of the prem ses as a whole and within the
upper limt fixed by such® standard rent, the assessing
authorities would have to determ ne the rent which the owner
may reasonably expect to get if the prem ses as a whole are
let out as a single unit to a hypothetical tenant and in
such a case, the actual rent received would be a fair
nmeasure of the rent which the owner nay reasonably expect to
receive from such hypothetical tenant unless it is
i nfl uenced by extra-conmercial considerations. Lastly, the
addition may be of a distinct and -separate unit of
occupation and in such a case, the rateable val ue of the
prem ses would have to b determ ned on - the basis of the
formula laid down by us for assessing the rateable val ue of
prem ses which are partly self-occupied and partly tenanted.
The sane principles for determ ning of rateable val ue woul d
obviously apply in case of subsequent additions’' to the
exi sting prem ses. The basic point to be noted in‘all these
cases is-and this is what we have already  enphasised
earlier-that the formula set out in sub-section
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(ry (A (2) (b) and (1) (B) (2) (b) of Section 6 cannot be
applied for determning the standard rent of an addition, as
if that addition was the only structure standing on the land
The assessing authorities cannot determ ne the standard rent
of the additional structure by taking the reasonabl e cost of
construction of the additional structure and adding to it
the market price of the land and applying the statutory
percentage of 7 1/2 to the aggregate anount. ' The market
price of the land cannot be added twice over, once while
determining the standard rent of the original structure and
again while determ ning the standard rent of the additiona
structure. Once the addition is made, the formula set out in
sub-section (1) (A (2) (b) and (1) (B) (2) (b) of section 6
can be applied only in relation to the prenises as a whole
and where the additional structure consists of a distinct
and separate wunit of eccupation, the standard rent would
have to be apportioned in the nmanner indicated by us in the
earlier part of this Judgnent.

These are the principles on which the rateable val ue
of different categories of ©properties is liable to be
assessed under the Del hi Minicipal Corporation Act 1957. The
same principles would a fortiorari apply also in relation to
assessment of rateable value under the Punjab Muinicipal Act,
1911. Since there are a nunber of wit petitions and appeal s
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before us and they involve different fact situations we do
not think it would be convenient to dispose themof finally
by one single Judgnment We would therefore direct that these
wit petitions and appeals shall be placed on Board on sone
conveni ent date so that they can be disposed of in the |ight
of the principles laid down in this Judgnent.

M L. A
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